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AUTHOR’S NOTE

Since completion of this Hobart Paper in early July 2002,
the Employment Bill has completed its journey through Parlia-
ment and become the Employment Act 2002. The Employment
Tribunal System Taskforce has reported, making a number of
minor procedural and practical recommendations. Its report can
be accessed at http://www.employmenttribunalsystemtaskforce.
gov.uk. Provisional figures for tribunal applications in 2001-02
show a slight fall from the peak of 2000-01. However the Task-
force points out that the fall was mainly in multiple applications
(where a test case can resolve many applications) and suggests
that the long-term trend is for the Employment Tribunals Service
caseload to continue to increase.

A great many people have helped me in preparing this paper
and by commenting on a draft. They include Cecilie Bingham,
Michael Connolly, John Crosby, Professor David Henderson,
Geoffrey Killick, Professor David Lewis, Elisabeth Michielsens,
Christine Porter, David Rees, Professor Colin Robinson, Professor
Stanley Siebert, Tony Swabe, Peter Urwin and the anonymous IEA
referees. I have benefited considerably from all their advice, not-
withstanding its occasional inevitable contradictions.
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FOREWORD

Employment tribunals are now a well-established feature of
the British economy. They began life in the 1960s as industrial
tribunals with the principal task of hearing employer appeals
against training levies, but, as Professor Shackleton explains in
Hobart Paper 145, in the intervening years their scope has greatly
expanded. They now have jurisdiction over more than eighty
types of complaint, including unfair dismissal, discrimination on
grounds of race, sex and disability, breach of contract and unlaw-
ful deductions.

The tribunal system has become very costly, when both direct
and indirect costs are taken into account, and is the source of
many complaints from employers. The total costs, though diffi-
cult to quantify, appear in the form of uncertainty, stress at work,
erosion of trust, increases in business costs and — most important
in Professor Shackleton’s view — discouragement of job creation.
Indeed, he argues that the labour market regulation which the
tribunals enforce is a type of ‘stealth tax’ on employment which,
contrary to popular belief, does not only affect employers. Em-
ployees ‘pay in terms of lower wages and reduced job opportuni-
ties’. Furthermore, the costs fall unequally on different groups of
workers and potential workers.

What can be done about this costly imposition on the British
labour market? Professor Shackleton is not hopeful about the

IEA Employment Tribunals.indb 9 10/2/09 19:12:05



EMPLOYMENT TRIBUNALS

government’s efforts to promote procedural changes intended to
reduce tribunal applications, particularly since there is a ‘seem-
ingly inexhaustible drive for further labour market regulation
from the European Union’. To make progress, he argues in his
final two chapters, there should be a halt to further regulation
and a move towards greater freedom of contract in the labour
market. Employers and employees would, by and large, be left to
contract freely without the burden of the present mass of govern-
ment rules. There seems little enthusiasm in Britain at present for
such a move, and still less enthusiasm in the other EU countries.
However, argues Professor Shackleton, a change of mood might
occur if there was a recession in Europe. That would ‘remind peo-
ple forcefully that employers who create jobs are more likely to be
public benefactors in the long run than those who seek to restrict
ever more narrowly the conditions under which employment con-
tracts can be formed’ (p. 115).

As in all Institute publications, the views expressed in Hobart
Paper 145 are those of the author, not those of the Institute (which
has no corporate view), its managing trustees, Academic Advisory
Council members or senior staff. Professor Shackleton’s analysis
of and challenge to the employment tribunal system is published
as a significant contribution to public debate about one of the
most contentious features of British business life.

COLIN ROBINSON
Editorial Director, Institute of Economic Affairs
Professor of Economics, University of Surrey

August 2002
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SUMMARY

* | Applications to employment tribunals have nearly trebled in
the last decade and are now running at well over 100,000 a
year.

* There are now over eighty different ‘jurisdictions’ covering
such matters as unfair dismissal, breach of contract, race, sex
and disability discrimination, parental leave and working
time. On average each application covers 1.7 jurisdictions.

¢ The decline of trade unionism from the late 1970s saw a
movement away from ‘collective’ to ‘individual’ rights,
accentuated by changes in the composition of the workforce
and legislation both from the UK and European Union
directives.

*  One major problem is the continuing level of uncertainty as
aresult of frequent changes in the law and its interpretation.
This leads to speculative applications and inadvertent
breaches of the law by employers.

* The tribunal system imposes substantial direct and indirect

costs on taxpayers, and on businesses and individuals

involved with applications. Nevertheless, the really significant
impact of labour market regulation of whatever form is

‘stealth taxation” on employment, which impacts on the

economy as a whole. The burden falls unequally on different

groups of employees and potential employees.

11
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EMPLOYMENT TRIBUNALS

* Analysis of tribunal applications suggests that some
individuals are better placed to use tribunals than others, and
that this form of enforcement of labour market regulation
may not be well targeted.

* Large firms and public sector and voluntary organisations
are disproportionately likely to face discrimination claims,
despite being more likely to have explicit equal opportunities
policies.

 Current government reforms to employment tribunal
procedures are unlikely to have a major impact.

*  Other possible reforms include altering the structure of
tribunals, substituting an inspectorate to enforce some types
of regulation, the use of the tax and benefit system rather
than employer mandates, and reducing the influence of the
Equal Opportunities Commission, the Commission for Racial
Equality and the Disability Rights Commission.

* Significant reductions in tribunal applications are, however,
likely to require substantial deregulation in the labour market
and a move towards greater freedom of contract.

12
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1 INTRODUCTION

Employment tribunals are rarely out of the news, and they
generally get a bad press. A search of newspaper websites will
always throw up a rich crop of apparently weird and wacky cases.
Here are just a few recent examples:

* Ajobcentre manager is awarded thousands of pounds
compensation, claiming that racism on the part of her
employers has damaged her promotion prospects despite the
fact that she has turned down four offers of a more senior job.
She is then promoted to a job she likes, but within a year she
successfully takes the Employment Service before a tribunal
again, claiming that fellow workers have gossiped about her
and victimised her (Mail on Sunday, 26 August 2001).

* A harassed hotel owner, faced with large numbers of guests
coming down to breakfast at once, shouts for an extra
teapot. Taking offence at the abrupt nature of the request,
an employee walks out and takes him to a tribunal, claiming
constructive (unfair) dismissal. The hotel pays over £10,000
to settle the action and avoid a full hearing (Sunday Times, 17
June 2001).

o The Law Society runs up costs of £1 million defending itself
against claims of race and sex discrimination made by its
former vice-president, who has previously been forced to

15
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resign after allegations that she bullied and harassed staff.
Despite finding that the complainant has indeed created an
atmosphere of ‘fear and dread’, and also lied under oath, a
tribunal finds in her favour after a six-week hearing (Financial
Times, 26 July 2001).

* Anemployee is caught dealing in cannabis at work and
admits he has been doing so for some time. He is dismissed,
but claims unfair dismissal and his notice money. The case
goes to a hearing, but he does not turn up. Nevertheless, the
company’s representatives have to go through the evidence to
get the case rejected (Daily Telegraph, 10 September 2001).

* Anaccountant makes an application to a tribunal under the
Disability Discrimination Act. Her disability is described as
‘acute anxiety about her work performance’, which prevents
her working to deadlines or submitting herself to appraisal;
she argues that the employer has not sufficiently adjusted
her working conditions to take account of this. At lunch-time
during the tribunal hearing, she disappears and the tribunal
abandons the case. The employer is left with substantial,
irrecoverable legal costs (Guardian, 1 November 2000).

* A 3s5-year-old City analyst earning a basic £120,000 a year
is awarded a ‘lousy’ annual bonus of only £25,000. She
resigns her post and claims constructive dismissal and sex
discrimination. After a four-day hearing a tribunal awards her
£1.4 million compensation (Guardian, 11 January 2002).

With cases like these, an outraged ‘what is the world coming
to?’” response is common, particularly among those of an older

generation brought up on a rhetoric of duties rather than rights.
However, each outcome is defensible in terms of existing legisla-

16
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INTRODUCTION

tion and, one supposes, in terms of the subjective hurt experienced
by the complainants. Moreover, if these examples appear to cast
tribunal applicants in a bad light, it is equally possible to recount
a string of stories illustrating generally unacceptable employer
behaviour such as gross sexual misconduct or cheating employees
out of pay they are owed. So we should not rush to judgement.
We need to leave the anecdotal approach to one side, and look at
the employment tribunal system more systematically and analyt-
ically.

There is certainly a real issue to think about, for applications
to employment tribunals have risen dramatically. In the last ten
years they have nearly trebled and are currently running at well
over 100,000 per year. The pressure on the Employment Tribunals
Service (ETS) is growing. In 1998/99 one of the ETS’s targets was
getting 85 per cent of simple cases to a tribunal within 26 weeks; it
achieved 89 per cent. In 2000/01, against the same target, it was
only able to achieve 77 per cent.!

Is this explosion of tribunal activity indicative of something
going fundamentally wrong in the workplace, with employees
suffering from an increasingly harsh and uncaring management
culture? Or is it, rather, evidence of the malign effects of growing
labour market regulation, generating a ‘compensation culture’
and imposing costs that far outweigh considerations of public util-
ity, and ultimately threaten jobs?

Interest groups have taken opposed positions on the issue. On
the one hand union leaders argue that ‘in many cases, employment
tribunals are the only recourse some people have to workplace jus-

1 Employment Tribunals Service Annual Reports.

17

IEA Employment Tribunals.indb 17 10/2/09 19:12:06



EMPLOYMENT TRIBUNALS

tice’.> They see the workplace as characterised by inequality, with
employers often abusing their power to deprive workers of a fair
deal. John Monks of the TUC claims that, although ‘unions would
prefer the number of tribunal claims to go down ... the situation
won’t change until bad bosses start treating their staff fairly’.3
Unsurprisingly, employers’ organisations don’t see ‘bad
bosses’ as the main problem. The Engineering Employers’ Federa-
tion claims that ‘the avalanche of employment legislation ... has
fuelled an ever-increasing culture of litigation. Employers are now
facing the problem of defending more and more cases at a time
when their companies are already under pressure.”* Richard Wil-
son, Business Policy Executive at the Institute of Directors (I0D),
argues that the result of the growing role of tribunals ‘will inevita-
bly be further costs on business ... the impact on small enterprises
could be particularly serious’.> Digby Jones of the Confederation of
British Industry (CBI) argues that ‘in too many cases the tribunal
system is the solution of first resort rather than last resort ... while
most cases are genuine, firms are worried that a punt-for-cash cul-
ture is taking hold’.® The Director-General of the British Chambers
of Commerce laments that ‘the burden of proof now almost rests
on the employer to prove that they didn’t do something wrong ...
in that sort of situation, most firms’ lawyers would advise them to
settle out of court even if ... they haven’t done anything wrong’.”
He has some grounds for this particular assertion. The De-

2 Tony Burke of the Graphical, Paper and Media Union, quoted in the Observer, 5
August 2001.

Quoted on Ananova website, 25 July 2001.

Engineering Employers’ Federation press release, 1 March 2001.

IOD press release, 12 February 1999.

CBI press release, 21 August 2001.

BBC Business News website, 7 February 2001.

N OV W

18

IEA Employment Tribunals.indb 18 10/2/09 19:12:06



INTRODUCTION

partment of Trade and Industry (DTI) reports that 43 per cent
of employers who settle out of court do so despite thinking that
a tribunal would have rejected the applicant’s case.® Digby Jones
says that this ‘seems like a 21st century version of Danegeld’, with
tribunal applicants cast as the marauding Danes.

The government has shown its own concern about the growth
of tribunal applications. In the summer of 2001 the DTI issued
a consultation paper, Routes to Resolution: Improving Dispute
Resolution in Britain, proposing a number of reforms and invit-
ing suggestions. Following a period of consultation, some of
these proposals were incorporated into the new Employment
Bill, while an Employment Tribunals System Taskforce was set
up to consider administrative reforms to the system. In a related
development, the Advisory Conciliation and Arbitration Service
(ACAS) recently announced a scheme for the resolution of unfair
dismissal cases which is meant to reduce the need for recourse to
full tribunal hearings.

Change is thus in the air. This is a timely moment to take stock
of the history and development of employment tribunals, and to
look more closely at the economic impact of these institutions.
One commentator has observed that ‘no comprehensive evalua-
tion of the costs and benefits of the employment tribunal system

8  Department of Trade and Industry, Routes to Resolution: Improving Dispute Resolu-
tion in Britain, July 2001.

9 The Advisory Conciliation and Arbitration Service is an independent (though
publicly funded) body which has a statutory duty to conciliate in most employ-
ment tribunal jurisdictions where applicants and respondents are willing to con-
sider conciliation. It was set up in the 1970s primarily to assist in the conciliation
of collective industrial disputes, but settling individual employees’ complaints is
now by far the biggest area of ACAS’s work. Its budget in 2000/01 was just over
£33 million.

19
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has ever been undertaken’."® He is right. This Hobart Paper may
not be that comprehensive evaluation, but the intention is to make
a stab at this difficult task.

10 M. Emmott, ‘Tribunals are judged wanting’, Guardian, 12 March 2001.

20
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2 WHAT DO TRIBUNALS DO?

We begin by examining the nature of the beast. Employment
tribunals are the main official means of resolving disputes relat-
ing to individual employment rights in this country. Oddly, they
were not originally set up for this purpose at all. They started
life in the mid-1960s as industrial tribunals, the name by which
they continued to be officially known until the 1998 Employment
Rights (Dispute Resolutions) Act. Their main original purpose
was to hear employer appeals against training levies imposed by
the Industrial Training Act of 1964. However, their responsibili-
ties were extended to hearing individual employees’ cases under
the Redundancy Payments Act of 1965. This was followed by a
major expansion of jurisdiction with the 1968 Race Relations Act,
the introduction of equal pay legislation in 1970, and protection
against unfair dismissal in the Industrial Relations Act of 1971. The
Sex Discrimination Act of 1975 was another major landmark in the
development of tribunal powers.

In the last 25 years or so the scope of tribunal competence in
these areas has been greatly enhanced by legal judgments, amend-
ing legislation and EU directives. This happened even during the
long period of Conservative administrations. Some new jurisdic-
tions, for example in relation to trade unions and Sunday working,
were added as by-products of Tory reforms in the 1980s and 1990s,
and in 1995 the Disability Discrimination Act led to a further

21
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Table T The growth of tribunal powers — main relevant legislation

and regulations

Date

Legislation Comment

1964
1965

1968
1970
1971

1974
1975
1976

1982
1983
1984

1989
1992

1993
1994
1995
1996

1998

1999

2000

2001

2002

Industrial Training Act Established tribunals

Redundancy Payments Act Tribunals available to
employees

Race Relations Act

Equal Pay Act

Industrial Relations Act Created concept of unfair
dismissal

Health and Safety at Work Act

Sex Discrimination Act (amended 1986)

Race Relations Act Introduced concept of
indirect discrimination

Employment Act

Equal Pay (Amendment) Regulations

Data Protection Act

Employment Act

Trade Unions and Labour Relations

(Consolidation) Act

Social Security Contributions and Benefits Acts

Trade Union Reform and Employment Rights Act

Statutory Sick Pay Act

Disability Discrimination Act

Employment Rights Act

Employment Tribunals Act

Employment Rights (Dispute Resolution) Act

Working Time Regulations

Data Protection Act Implications for recruitment
procedures

Teaching and Higher Education Act Time off work for study

Public Interest Disclosure Act Protects whistle-blowers

Employment Relations Act Union recognition

Tax Credits Act

Collective Redundancies and Transfer of

Undertakings (Amendment) Regulations

Maternity and Parental Leave Regulations

Part-time Workers (Prevention of Less Favourable

Treatment) Regulations

Sex Discrimination (Indirect Discrimination and

Burden of Proof) Regulations

Employment Bill

22
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significant increase in tribunal business. Since Labour returned to
power in 1997, the pace has accelerated with the acceptance of the
European Social Chapter and the government’s own domestic em-
ployment policy initiatives." We therefore have novel issues such
as working time regulations, parental leave, the national mini-
mum wage, and so on, with legislation outlawing discrimination
on grounds of age, religion or sexual orientation also promised
in the near future. And the recent incorporation into UK law of
the European Convention on Human Rights® is already having an
impact on tribunal applications.

The result of all this is that employment tribunals now have
jurisdiction over more than eighty types of complaint. Table 1
shows the basic legislative structure for this jurisdiction, while
Figure 1 shows the way in which total applications have risen
since the 1980s. Many applications involve claims under more
than one jurisdiction, and these have to be separately consid-
ered. For instance, someone who has lost his or her job may
claim unfair dismissal, unfair deductions from pay and racial
discrimination in one application. In 2000/01, there was an
average of 1.7 jurisdictions per application; this figure was 1.4
three or four years previously.

The large number of applications needs to be seen in the con-
text of a still larger number of disputes which do not make it as far
as the application stage. ACAS receives about three-quarters of a
million enquiries a year asking for advice about individual griev-
ances, and the DTT has suggested that there may be up to 900,000

1 See Better Regulation Task Force, Employment Regulation: striking a balance, May
2002.

2 K.D.Ewing, ‘The Human Rights Act and Labour Law’, Industrial Law Journal, 27,
4,1998, pp. 275-92.

23

IEA Employment Tribunals.indb 23 10/2/09 19:12:07



EMPLOYMENT TRIBUNALS

Figure 1 Registered tribunal applications, Great Britain
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Source: Employment Tribunals Service.

disputes annually which could in principle lead to tribunal appli-

cations.3

Types of application

The pattern of applications to employment tribunals has changed

over time. It is not easy to get comparable figures for different
periods as there have been changes in law, as well as in report-
ing period and classification. Nevertheless, the figures in Table 2

show the broad picture.# They demonstrate that there has been

3 Department of Trade and Industry, Routes to Resolution: Improving Dispute Resolu-

tion in Britain, July 2001, p. 3.

4 For an explanation of the main categories of claims, see T. Brown, H. Mortlock,
C.Rankin and A. T. Phillips, Employment Tribunal Claims, Stationery Office, Lon-

don, 2000.
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Table 2 Categories of application as percentage of total
1985  1993-94 1997-98 2000-01

Unfair dismissal 73 61 47 46
Redundancy 12 12 7 5
Race discrimination na 2 3 4
Sex discrimination/equal pay na 4 6 6
Disability discrimination 2
[All discrimination] [8] [6] [9] [12]
Breach of contract 9 10
Unlawful deduction/Wages Act 16 20 20
Working time 1
Other 7 5 8 6

Total number of applications 38,590 71,661 80,435 130,408

Source: Own calculations from Employment Tribunals Service Annual Reports, Labour
Market Trends (various dates); S. Burgess, C. Propper and D. Wilson, Explaining the
growth in the number of applications to Industrial Tribunals 1972-1997, Department of
Trade and Industry Employment Relations Research Series 10, 2001.

a decline over time in unfair dismissal and redundancy cases as
a proportion of applications, though not in absolute terms.> This
is partly the effect of the expansion of tribunal jurisdiction to new
areas over time, but it also reflects cyclical factors. In a period of
economic boom, there are fewer dismissals, for example, and thus
fewer unfair dismissal claims.®

The table shows that applications relating to discrimination is-
sues have become more important over time. These are the cases,

5  Thefiguresin Table 2 are for ‘main jurisdiction’, i.e. the most important category
of claim where, as explained earlier, individuals may be making more than one
complaint.

6  An analysis of unfair dismissal claims over the period 1975-91 concluded that
cyclical factors explained most of the variation in this type of claim. See S. Brown,
B. Frick and J. Sessions, ‘Unemployment, vacancies and unjust dismissals: the
cyclical demand for individual grievance procedures in Germany and Great Brit-
ain’, Labour: Review of Labour Economics and Industrial Relations, 11, 2, 1997, pp.
329-49.

25
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like some of those quoted in Chapter 1, which have most often
hit the headlines. However, such cases remain a relatively small
proportion of all applications, way behind the numbers for less
controversial questions concerning unlawful wage deductions and
various breaches of the Wages Act.”

So cases have been growing, not only in number but also in
complexity and range of jurisdiction. Although most cases are
resolved before coming to a hearing, there is still a very substantial
burden on the tribunal system and upon employers and employ-
ees. It is unsurprising that growing concern has been expressed
about the working of the system, which has developed far beyond
its modest beginnings.

How tribunals work

Tribunals are independent judicial bodies made up of a legally
qualified chairperson and (normally) two ‘lay’ members.® The
chairpersons, of whom there are around 100 full-time and 200
part-time, are people with legal qualifications and experience.
They are appointed by the Lord Chancellor in England, and the
Lord President of the Court of Session in Scotland. The lay mem-
bers, following a case brought under the Human Rights Act,” are
now appointed through open competition by the Secretary of
State for Trade and Industry. They are appointed to two lists — one
drawn from those with an employee perspective, the other from

7 These concern, for example, deductions from pay for stock deficiencies, issues
about unpaid bonuses, statutory sick pay and maternity pay.

8  The chairpersons sit alone for some types of claims of a more technical nature, for
instance those concerning unlawful deductions from wages.

9 Smithv. Secretary of State for Trade and Industry, 2000 (ICR 69).
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employers. There are over 2,000 panel members in Great Britain;
they have the legal right to time off work for tribunal service.

An individual wishing to make a claim fills in a standard form
and sends it to the nearest Employment Tribunals Office; there are
currently 33 of these. If the administration accepts that the case
is within the jurisdiction of the system, it will be registered and
details of the claim will be sent to the respondent.

Claims are usually made against an employer, but fellow em-
ployees can also be respondents (as in sexual harassment cases), as
can trade unions (in a case where someone is unlawfully excluded
from membership). Note also that ‘employer” should be taken to
include ‘potential employer’, as a firm that is alleged to discrim-
inate in its recruitment procedure can be a respondent to a claim
by a disappointed applicant with whom there is no contractual re-
lationship. In 1995-97 23 per cent of discrimination cases related
to job applications, with 62 per cent of these applicants not being
employed by the organisation at the time of application.'

Therespondentis required to make a written response to an ap-
plication within three weeks. On the basis of this response, arrange-
ments may be setin hand for aformal hearing. Before this, however,
ACASwillreceive details of the employee’s claim and the employer’s
response. A conciliation officer will be appointed and will contact
the parties, offering help to achieve a settlement. ACAS conciliation
isavitalfeature ofthe process. Well over a third of cases are settledin
this way without comingbefore a formal tribunal: the system would
otherwise beimpossible to manage with current resources.

In fact only a minority of all cases — around 27 per cent in

10 Department of Trade and Industry, Findings from the 1998 Survey of Employment
Tribunal Applications, DTI Employment Relations Research Series 13, 2002,
p.14.
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Table 3 Outcome of tribunal applications 2000/01

Outcome Percentage of applications
ACAS conciliated settlements 37
Withdrawn 29
Successful at tribunal hearing 15
Dismissed at hearing 12
Otherwise disposed of 7

Source: Employment Tribunals Service Annual Report.

2000/01 — eventually reach a tribunal hearing. As Table 3 shows,
29 per cent were withdrawn and 7 per cent were disposed of in
other ways, for instance by private agreement.

The categories reported in official figures are not water-
tight. It appears, for example, that a large proportion of formally
‘withdrawn’ cases are in fact privately settled. When respond-
ents and applicants are questioned separately, respondents are
more likely to report a case withdrawn, and applicants to report
one settled."

The summary figures in Table 3 conceal considerable differ-
ences in the outcome of particular classes of application. While
the table shows that 37 per cent of all applications were settled
through ACAS, only 19 per cent of equal pay cases were settled in
this way. Similarly, while 15 per cent of all applications were suc-
cessful at tribunal, this hides a variation between 30 per cent of re-
dundancy cases and only 1 per cent of equal pay cases (66 per cent
of which, however, were withdrawn). Variations in the percentage
outcomes depend on such factors as the complexity of the legisla-
tion on particular jurisdictions, the likely scale of compensation
and the nature of the evidence required.

11 Ibid., Chapter 7.
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Tribunal hearings, held in ETS buildings or hired premises
around the country, are meant to be relatively informal, although
they follow legal procedures including giving evidence on oath.
When they began it was hoped that both employees and employ-
ers would dispense with legal representation. This proved over-
optimistic. There is currently no legal aid for conducting tribunal
cases in England and Wales (though there is in Scotland), but
funds are available for preparing a case. ETS data show that there
are considerable fluctuations in the extent of legal representation
from year to year, but on average around 20 per cent of applicants
are legally represented,' and a larger proportion of employers.

Professionalisation of the procedure is also enhanced by earl-
ier consultation with solicitors; 49 per cent of applicants consult
a solicitor, while 63 per cent of employers discuss the case with
an external law firm — and many larger firms have in-house legal
expertise.” Many applicants also draw on union assistance and/or
the help of Citizens Advice Bureaux. In discrimination and equal
pay cases, the Commission for Racial Equality, the Disability
Rights Commission and the Equal Opportunities Commission
frequently play a role. On the employer’s side, larger firms will em-
ploy specialist personnel advisers; in some industries employers’
associations are involved. All this external assistance means that
less than a third of either applicants or respondents are obliged or
choose to represent themselves.

12 Some lawyers have begun to offer representation on an American-style ‘no win,
no fee’ basis.
13 Department of Trade and Industry, op. cit., Chapter 5.
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At the tribunal

In an anonymous room with dingy institutional paint, tired
lace curtains and poor ventilation, the three middle-aged tribu-
nal members sit behind desks arranged in an arc. Their coats
(for it is a winter morning) hang on pegs behind them. The
legal representative has a chair that appears to be larger than
those of her colleagues. This is presumably meant to add to her
authority, for [ have noticed the same feature at other tribunals.
In fact the effect is unimpressive, for her chair seems to be the
same kind of standard shabby office furniture as those of her
colleagues, with the simple added feature of a headrest.

Two of the tribunal members are scribbling furiously as they
listen intently to the evidence. The third has entered the compu-
ter age and is typing equally furiously into a laptop. All three are
concentrating hard, giving spectators the impression that they
are scowling. There is no eye contact with the witness.

This is the second day of a racial discrimination case, which
the clerk tells me is expected to last three days. The witness cur-
rently giving evidence is sitting to the panel’s right and facing
into the court. In front of her is an old-fashioned Bible, a thick
ring binder referred to in lawyerspeak as a ‘bundle’, and a glass
of water.

The witness, who is not the respondent, has been there
for 45 minutes, during which time she has struggled to recall
events and conversations dating back four years. The appli-
cant’s representative is a trade union official with much experi-
ence in these matters. He questions the witness closely. Visibly
perspiring, she offers an elaborate opinion in response to an
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awkward question. The chair of the tribunal suddenly looks
up and abruptly snaps, Just answer “yes” or “no”, please.” This
disconcerts the witness, who looks even more worried. The two
parties’ representatives whisper in the ears of colleagues ranged
along tables facing the tribunal. Behind them, on four rows of
uncomfortable plastic seats, are the applicant and his wife, and
two other people sitting apart. They may be involved in the
case, or perhaps, like me, they are merely observers. Tribunals
are, after all, public courts.

The respondent’s lawyer now takes up the questioning.
As is so often the way in race discrimination applications, the
respondent is represented by a minority lawyer; next door, in a
sex discrimination case, the employer is being represented by a
woman. Whether such a transparent strategy benefits respond-
ents is doubtful, however.

In this instance, the respondent’s lawyer refers frequently
to the bundle of documents relating to the case. ‘Please look
at the e-mail which you sent to the applicant on September
twentieth. You'll find this on page 324. Have you got it?" He is
interrupted by the tribunal chair, who has lost her place. When
everyone has found the relevant page, we continue. ‘Now what
does this reference to poor timekeeping refer to?’

When the representatives of the two parties have had their
fill, the two lay members of the tribunal break their silence and
ask a couple of further questions. The witness is asked to spell
aname. The chair then calls a halt, to the palpable relief of the
witness. The hearing will resume after lunch, when another wit-
ness is expected.
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Compensation

Following a tribunal award, the consequences depend on the par-
ticular legislation covering the claim. In cases of unfair dismissal,
reinstatement (restoration to the same job) or re-engagement (trans-
fer to a different job with the same employer) may be possible.
These outcomes are, however, extremely rare. There were only 15
examples of reinstatement or re-engagement in the 5,294 unfair
dismissal applications upheld by tribunals in 2000/01.4

This contrasts with countries such as Germany and Italy, where
reinstatement after a finding of unfair dismissal is mandatory. In-
terestingly, British unions are currently pressing for compulsory
reinstatement,'" while simultaneously the Italian government has
created a furore by trying to remove this provision from Italian la-
bour law. The practical problems of reinstating an individual with
whom relations have irretrievably broken down make employers
very hostile to provisions of this kind.

Compensation is, then, the usual outcome of a successful tri-
bunal claim. This is calculated according to different formulae for
different types of claim. For unfair dismissal there is an inflation-
linked upper limit to compensation, but for discrimination cases
there are no upper limits. At the time of writing, the record for a
sex discrimination award stands at £1.4 million, with the highest
race discrimination payment standing at just over £800,000.

It is also possible for costs to be awarded to a successful
complainant (and also against a vexatious one),'® but this is very

14 Employment Tribunals Service Annual Report.

15 Patience Wheatcroft, ‘Addressing the state of the union’, The Times, 11 June
2002.

16 ‘Vexatious’ cases are probably fairly small in number. The 1998 Survey of Em-
ployment Tribunal Applications suggests a definition of a vexatious application
as one where the applicant has rejected professional advice to withdraw a claim.
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Table 4 Compensation awarded by employment tribunals, 2000/01 (£)

Mean Median Highest award
Unfair dismissal 5,122 2,744 69,912*
Race discrimination 15,484 8,012 201,260
Sex discrimination 11,024 5,499 139,896
Disability discrimination 12,978 5,000 71,063

* The amount that could be awarded under this heading was capped during
this financial year at £51,700 plus a ‘basic’ award of the statutory redundancy
entitlement. Compensation in the discrimination categories is unlimited.
Source: Employment Tribunals Service Annual Report.

uncommon. Only 247 cost awards were made in total (to either
applicants or respondents) in 2000/01: the average award was just
£295, and only two were for over £1,000."7

An impression of the scale of compensation awarded can be
obtained from Table 4. The figures for highest awards can be
misleading, as they represent very unusual cases. In 1998—99, for
example, one of the biggest compensation awards went to football
manager Kenny Dalglish following the loss of his job at Newcastle
United: such cases are obviously atypical.

Nevertheless, the size of awards has been increasing in recent
years, particularly in discrimination cases. For example, ETS
Annual Reports show that the median award for race discrimina-
tion cases rose from £3,499 in 1993/94 to £4,555 in 1997/98 and
£8,012 in 2000/01.

If either party is dissatisfied with the outcome of the tribunal,
there is a limited ability to appeal on points of fact rather than

Only 4 per cent of cases in the 1998 survey met this criterion. However, even this
proportion may be an exaggeration, as in a fifth of these supposedly vexatious
cases the applicant went on to win at a full tribunal hearing.

17 Employment Tribunals Service Annual Report.
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opinion. An Employment Appeals Tribunal, sitting in London
and Edinburgh, consists of a judge and two lay members. As with
employment tribunal applications, the number of cases going to
appeal has risen sharply." In 2000/01 the Employment Appeals
Tribunal sat on 970 occasions, disposing of a total of 1,608 ap-
peals. In 1993/94, by contrast, only 599 appeals were disposed of.

18  Legal aid is available for Employment Appeals Tribunal cases, and over half of
applicants to the EAT are now represented by lawyers. Twenty-five years ago, the
proportion was only 6 per cent. See S. Denman, ‘Employment tribunals are just
the job for m’learned friends’, Sunday Times, 4 November 2001.
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Why have tribunals grown so much in importance in the last
35 years? There seems to have been a fundamental change in the
way in which politicians and the public think about the role of law
in labour markets. The enormous range of legislative constraints
now surrounding employment contracts needs some brief the-
oretical discussion, as well as a historical treatment.

No freedom of contract

Liberal economists have traditionally had a predilection for the
notion of freedom of labour contract, the ‘contract at will’.! In a
complex modern economy like that of the United Kingdom there
are hundreds of thousands of potential job opportunities available
atany time. If people (employers and employees) voluntarily enter
into a particular employment contract, this is evidence that they
prefer this option to any other which is currently on offer to them.* It
is a core belief of economics that both parties gain from a volun-
tary contract.

1 SeeR.A.Epstein, Forbidden Grounds: The Case against Employment Discrimination
Laws, Harvard University Press, Cambridge, Mass., 1995, Chapter 8.

2 A crucial qualification. Clearly many people would prefer a better job than they
currently have, but the point is that they are presumably doing the best they can
for themselves at the moment by taking this employment opportunity.
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In a free market, employment contracts will be of varying
length, and involve very different rates of pay and conditions,
depending on demand and supply factors. Because circumstances
change over time, it seems reasonable to allow both parties to opt
out of the arrangement at a later date without too much difficulty,
subject to clear understanding on both sides about such matters
as periods of notice and any agreed compensation. Firms and indi-
viduals can often improve their welfare by recontracting with other
partners as new information and opportunities become available.
It seems to follow that they should not be prevented from doing so
by outside agencies, whether governments, labour unions, trade
associations or professional bodies. In this view, a genuinely free
labour market maximises both efficiency and personal freedom.

This view is widely held in relation to the employee’s side of
the bargain. There are very few restrictions placed on employees’
freedom to quit their jobs, and movement to a better-paid job
is seen as natural and even to be commended. As a result, even
periods of notice stipulated in contracts are widely ignored. On
the other side of the bargain, however, things are very different.
Employers’ freedom to terminate contracts is subject to consider-
able restrictions in this country and elsewhere in Europe,? and it is
not possible to negotiate exemptions from these restrictions which will
hold up in court. For example, in a recent case an engineering firm
thought it had struck a deal by which, in return for higher pay,

workers would become ‘independent contractors’, with no rights

3 There is still rather greater freedom to terminate contracts in the United States,
where only around 10 per cent of workers have employment contracts that limit
an employer’s right to dismiss them. However, some other types of interference
with freedom of contract, in relation, for example, to racial and sexual discrim-
ination, are arguably greater in the USA than in Europe. See ‘Women in Suits’,
Economist, 2 March 2002.
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to redundancy pay. When, as a result of a downturn in demand,
workers were laid off, one of them took his case to an employment
tribunal —and won.*

This company was being naive, in view of the existing state of
the law, but it is probably not alone in asking why it should not
be possible to negotiate a deal which ex ante benefits both parties,
albeit one with some risk of an unfavourable outcome. Isn’t this
what markets are all about?

One answer is to say that economists have long been aware
that there may be elements of ‘market failure’ which justify some
government interference with complete freedom of contract.
Strictly speaking, a formal demonstration of the efficiency of a free
competitive market depends on a set of textbook assumptions,
such as full information, free entry to and exit from markets, and
so forth. Market failure is said to arise when these conditions are
not fully met, and it is claimed that government action to deal with
the problem can in principle improve economic welfare.>

Examples of possible market failure in the formation of em-
ployment contracts might include information imperfections and
asymmetries that arise in the work environment. Suppose that an
employer knows that a production process involves the emission
of fumes that damage employees’ health, but the employees do
not. Itis plausible to argue that, if the employees knew of the health
hazard, they might be unwilling to work at that particular job.
There may therefore be a role for some government involvement

Reported in the Daily Telegraph, 5 September 2001.

5 Critics retort that market failure is an extremely slippery concept which should
always be seen in relation to the symmetrical concept of ‘government failure’,
where the conditions for perfect government are unmet. Opinions will, of course,
differ as to which type of failure is more common.
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to mitigate the problem, although this does not necessarily mean
that the process should be banned or the employer punished.®
Similarly, this sort of reasoning might justify some restrictions on
the use of child labour, as minors are generally deemed incapable
of fully understanding the options open to them, particularly in
relation to education and future careers.

Other economic rationalisations for legal intervention in la-
bour markets include the possibility of positive externalities (such
as better socialisation and education of the next generation) re-
sulting from parental leave, second-best arguments for severance
pay (in the absence of private unemployment insurance markets
where moral hazard problems arise) or action to offset excessive
market power exercised by employers or groups of employees.”

Take the latter example. Single (‘monopsonistic’) employers in
isolated areas, or in highly segmented labour markets for particu-
lar skills, or in new employment fields where competition is as yet
limited, may be able to use their market position to force wages
down below the competitive level. Conversely, powerful trade
unions, or for that matter professional-membership bodies such

6  An alternative compatible with liberal economics might be to require full in-
formation to be provided to the employee. If he or she then chose to carry on
working it would be because, the health evidence notwithstanding, continuing
with the job was still the preferred option: many employees are quite prepared
to undertake dangerous jobs if the pay is sufficient. This sort of reasoning justi-
fies, in another field, a requirement for cigarettes to carry a health warning but
nevertheless to be freely available. However, this apparently sensible solution is
being rapidly undermined in the United States by juries’ willingness to impose
massive compensation for lifelong smokers who knew quite well the risks they
were running.

7  Foradiscussion, see]. T. Addison and W. S. Siebert, Regulating European Labour
Markets: More costs than benefits?, Hobart Paper 138, Institute of Economic Af-
fairs, 1999, pp. 40-52.
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as those dominating legal and medical occupations, may use their
monopoly power in the labour market to raise wages and salaries
to excessive levels by restricting competition from new job market
entrants. Intervention to redress imbalances of market power has
historically found much support amongst economists.

But a look at the range of jurisdictions of today’s employment
tribunals makes it clear that the economist’s notion of market
failure, however eclectically conceived, in reality explains remark-
ably little of the pattern of government intervention. Even in those
areas where a rationale can be constructed, it is arguable that the
case for intervention has declined over time. Knowledge about
working conditions and environmental risks, for example, is now
widespread. Globalisation, technical change and increasing move-
ments of labour across borders have greatly reduced monopoly or
monopsony powers in employment markets. And yet, far from
there being a movement towards greater freedom of contract,
labour market regulation continues to grow apace.

Few of the newer areas of state involvement — such as mini-
mum wages, equal pay, racial and sexual discrimination, and
working-time regulation — can easily be rationalised in terms
of market failure in the economist’s sense. They arise primarily
from a continuing popular belief in the ‘unfairness’ of labour
market outcomes. Rather than employers being seen as benefac-
tors, providing the opportunity for people to improve their living
standards and quality of life, they are seen as actual or potential
exploiters of people. Employees therefore need protection — not
only against their employers, but also against themselves and
their fellow employees, for in moments of weakness they might be
tempted to collude with their bosses (as in the engineering com-
pany case alluded to earlier).
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It could be argued that such a perception has increased over
time simply because the UK has become a richer, less deferential
and better-educated society, and thus less willing to tolerate un-
fairness which was previously accepted as a fact of life. However,
that would be simplistic. There are many other factors at work.

Goodbye to Kahn-Freund

It now requires a considerable effort of will to remember that,
not so very long ago, government interference in the UK labour
market was as unpopular with politicians, academics and organ-
ised employees as it remains with John Monks’s ‘bad bosses’. In
the 1950s and early 1960s it was a commonplace in discussions of
labour relations in the UK that, in the words of Otto Kahn-Freund,
the doyen of industrial relations specialists: “There is, perhaps,
no major country in the world in which the law has played a less
significant role ... and in which today the law and the legal profes-
sion have less to do with labour relations.™

Indeed, with the important exceptions of factory legislation
and the Wages Councils,” there was very little direct involve-
ment of government in the labour market. Unlike continental
Europe, where Catholic social concern and what has been called
the ‘Roman-Germanic’ tradition of activist government mean that
there is a long history of labour market regulation, the UK scene
was one where the government traditionally took a back seat. The

8  A.Flanders and H. Clegg (eds), The System of Industrial Relations in Great Britain,
Basil Blackwell, Oxford, 1954, p. 44.

9  Factory legislation dates back to the middle of the nineteenth century, and the
antecedents of the Wages Councils to the Liberal government’s regulation of the
‘sweated trades’ in the first decades of the twentieth century.
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country was not a member of the European Community, which
had anyway not yet acquired the power, or even very much preten-
sion, to regulate labour markets. Furthermore, despite the heavy
involvement of British civil servants and trade union officials in
the creation of the International Labour Organisation (ILO), both
Conservative and Labour governments were for many years very
reluctant to ratify ILO conventions which would have required
legislation.®

This absence of direct government interference did not mean
that the labour market was characterised by perfect competition;
far from it. Trade unions were powerful, in large part because of
government-granted immunities against damages resulting from
strikes, and the consensus of the time was that a regime of ‘free
collective bargaining’ was sufficient to protect the worker from
employer excesses. To trade union leaders, but also to writers
such as Kahn-Freund and the Oxford School of industrial relations
theorists," the use of the law in labour markets was very much a
poor second to collective bargaining. It was to be used only when
unions were weak. Even then, as in the case of Wages Councils
(where the government set pay minima for ‘unorganised’ indus-
tries), the aim was to build trade union membership up to the level
where direct government intervention could be dispensed with.

The Oxford School believed in a pluralistic approach to
management-labour relations where workers in trade unions

10 P. Davies and M. Freedland, Labour Legislation and Public Policy, Clarendon
Press, Oxford, 1993, p. 25. The International Labour Organisation was founded
in the aftermath of World War I, in part to head off the danger of social unrest
and revolution by promoting minimum labour standards.

11 Including such influential figures as Hugh Clegg (who, together with Kahn-
Freund, served on the Donovan Commission on trade union reform from 1965 to
1968), Allan Flanders and Alan Fox.
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had a collective right to ‘jointly regulate’ pay and conditions with
employers, who would preferably themselves be organised in
employers’ associations covering large industries. In economists’
terms the ideal, therefore, seems to have been a monopoly trade
union facing a monopsonistic employers’ association. However,
that is not how the Oxford writers, whose members were either
innocent of economic analysis or scornful of it, conceptualised
matters.

The Oxford School tended to idealise trade unions as a legit-
imate power in the land. This was partly the result of World War
II, during which the leading trade unionist Ernest Bevin served
as Minister of Labour and unions were accorded establishment
respectability. A residue of the war years, however, was a powerful
shop steward movement with considerable disruptive potential.
The Oxford School writers wanted to import greater order into
UK industry by extending collective bargaining and increasing
the power of union officials at the expense of the shop stewards,
who were implicated in the large number of unofficial strikes in
the 1960s.

Some other academics, most notably Friedrich Hayek, took
a different view, seeing unions not as legitimate agents of order
but rather as ‘uniquely privileged institutions to which the general
rules of law do not apply’, using their position to coerce individual
workers and employers."> Hayek argued for the unions’ legal im-
munities from damages claims to be removed and institutions
such as the ‘closed shop’ to be dismantled. His influence was very
limited at that time, however, though his analysis of trade union-

12 F. A.Hayek, The Constitution of Liberty, Routledge and Kegan Paul, London, 1960,
pp- 267-8.
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ism was to become a key influence on the Thatcher government’s
thinking in the 1980s."

Nevertheless, by the late 1960s it was being increasingly felt by
politicians and the public that unions were becoming too power-
ful, using the strike weapon promiscuously to force inflationary
pay settlements on employers.’ The Labour government of the
day used incomes policy as a temporary expedient in the attempt
to control inflation, but also set up the Donovan Commission
to consider reform of the industrial relations set-up. When this
long-winded inquiry produced an anodyne report,’ the Wilson
administration nevertheless proceeded to a more radical stance
with the ill-fated In Place of Strife proposals. The failure of this
attempt at reform, and that of the Heath government’s Industrial
Relations Act, set the scene for a further growth in union power
in the 1970s, culminating in the notorious ‘Winter of Discontent’
which ushered in the Thatcher years.

The tide then turned, with the Conservatives embarking on a
long series of legislative reforms which played an important part
in reducing the power of trade unions.'® Together with other fac-
tors, such as the recessions of the early 1980s and 1990s, declines

13 See S. Auerbach, ‘Mrs Thatcher’s Labour Laws: Slouching Towards Utopia?’,
Political Quarterly, January-March 1993, pp. 37-48.

14  This is not to deny the monetarist explanation of inflation as the result of over-
expansion of the money supply. Such monetary incontinence was arguably a
reaction by governments to pressure for excessive wage settlements which would
otherwise have resulted in unemployment.

15 Interestingly in the present context, however, Donovan argued for an expansion
of the role of the fledgling industrial tribunals and their renaming as ‘labour
tribunals’. See Royal Commission on Trade Unions and Employers Associations
1965—-1968 Report, Cmnd 3623, 1968, Chapter X.

16  See].R.Shackleton, ‘Industrial Relations Reform in Britain since 1979’, Journal of
Labor Research, summer 1998, pp. 581-605.
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Figure 2  Stoppages and working days lost per thousand employees,
UK, 1980-2001

1,600 —

Stoppages

Working days
lost/1000

1981 83 85 87 89 91 93 95 97 99 2001

Source: Labour Market Trends.

in traditionally heavily unionised industries and the changing
gender composition of the workforce, these reforms were associ-
ated with a decline in union membership from well over 13 million
(53 per cent of all employees) in 1979 to around 7 million (less than
30 per cent of employees) at the end of the 1990s. Figure 2 dem-
onstrates the implications of this decline in trade union strength
for indicators of collective disputes. Although there has recently
been a mild resurgence of strikes on the railways and elsewhere,
industrial militancy remains far below the levels reached in the
1970s and early 1980s.
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Individual rather than collective rights

The subduing of the unions has been seen by admirers of the
Thatcher governments as one of their greatest achievements, the
fulfilment of a desire going back many years. But folklore tells us
to be careful what we wish for: those who get their wishes granted
often find they have got something they did not quite bargain for.
The new focus on individual rights manifested in the growth of
tribunal applications is the flipside of the decline in union power.
Casual comparison of Figures 1 and 2 shows that total applications
to tribunals rose broadly as industrial stoppages fell. More con-
vincingly, disaggregated analysis of tribunal applications shows
that the decline in union membership is statistically associated
with a rise in several individual categories of application, notably
those concerned with breaches of the Wages Act.”

Why is this the case? As early as the 1971 Industrial Relations
Act, the Conservative government under Edward Heath had intro-
duced legal redress for unfair dismissal in order to try to reduce
the number of unofficial strikes caused by workers being sacked.
Later, under Margaret Thatcher, the Conservatives made great
play of asserting individual rather than collective ‘rights™® in their
labour market reforms. The right not to belong to a trade union,
the right to ballots and the right to inspect union accounts were
obvious examples of this. Interestingly, the Conservatives also
used their eight major pieces of employment legislation between

17 See S. Burgess, C. Propper and D. Wilson, Explaining the growth in the number of
applications to Industrial Tribunals 1972—1997, Department of Trade and Industry
Employment Relations Research Series 10, 2001.

18 W. Brown, S. Deakin, D. Nash and S. Oxenbridge, ‘The Employment Contract:
From Collective Procedures to Individual Rights’, British Journal of Industrial
Relations, 38, 4, December 2000, pp. 611-29.
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1980 and 1993 to slip into law various European directives which
required them to extend individual rights in the labour market,
for example widening the coverage of sex discrimination law and
maternity leave. This conflation of different types of legislation
made the anti-union measures more palatable to employees. By
the same token, anti-Brussels, Conservative trade union reformers
had to accept legislation relating to European directives relating to
individual rights.

Another reason for the association between the decline of
unions and the move to assertion of individual rights in the
labour market was the result of the changing composition of
the workforce. The traditional union battalions — the miners,
the dockers — were 100 per cent male and virtually 100 per cent
white. In their heyday, unions could lay claim to a collective
solidarity based on social homogeneity and common economic
interests. But the 1980s and 1990s were marked by great changes
in the workforce. As a result, women now constitute nearly half
of those in work, and ethnic minorities account for around 10
per cent, with the proportion being significantly higher in the
younger age groups.

With this more diverse workforce, it is difficult to assert tra-
ditional union solidarity while women earn less than men within
the same union, and some (though not all) ethnic minorities have
markedly lower pay and a much higher probability of becoming
unemployed than whites. It is hardly surprising that these disad-
vantaged groups have favoured the extension of equal pay and
discrimination legislation, rather than continued reliance on the
‘joint regulation’ of pay and conditions between employers and
unions favoured by earlier generations of workers. They make
use of the law in increasing numbers. It has been demonstrated
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that demographic changes play a statistically significant role in
explaining the growth of discrimination applications."

Unions and tribunals

Trade unions have, inevitably, adjusted to the wasting of their
industrial muscle. Many of the more successful unions have
fought back by selling themselves to employers and government
as sensible, responsible partners in a new industrial settlement.
They have merged to gain economies of scale, enabling them to
market themselves to potential members on the basis of a range
of services, including cheap insurance, holiday deals, healthcare
— but also including representation at tribunals. Legal services
are generally regarded as being among the most attractive selling
points to new union members.>°

Some unions go farther and actively encourage individuals
whose cases form part of what is, in effect, a class action against
employers. The aim is to achieve through employment tribunals
what can no longer be achieved through strikes: ‘trade unions
use multiple applications on the same individual issue as a way of
pursuing a collective issue’.*" For instance, in September 2001 the
Public and Commercial Services Union announced that it planned
to instigate up to 20 equal pay cases in an attempt to force the
Department for Environment, Food and Rural Affairs to grant
higher pay to all their members to bring them into line with other
government departments.*?

19  Burgess, Propper and Wilson, op.cit.

20 ‘Seeyou in court, say unions’, Labour Research, February 2000, pp. 17-18.

21 Y. Bennion and A. Rogers, Courts or Compromise?, Industrial Society policy paper,
February 2001, p. 2.

22 D. Gow, ‘Union pushes for equal pay at DEFRA’, Guardian, 29 September 2001.
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Table 5 Union criteria for supporting claims

Criterion Percentage affected
Where the chance of success appears high 81
Based on lawyers’ recommendations 77
Where a significant number of members are affected 55
Where a principle of law is involved 52
As a result of, or in anticipation of, a change in the law 32
Depends on cost 29
No specific criteria 10

Source: TUC, Focus on Employment Tribunals, February 2001.

So unions are very active players in employment tribunals.
They are, however, selective. The proportion of applications sup-
ported by unions has fluctuated considerably from year to year and
shows no clear trend. Decisions to support members in a particular
application seem to have been increasingly devolved: 65 per cent of
unions responding to a TUC survey in 2000 reported that a deci-
sion to support a claim was taken at the level of full-time officials,
rather than at committee or national executive level, as against
only 46 per cent a year previously. Only 16 per cent of unions said
that general secretaries or executive bodies made such decisions,
although top-level decision-making was much more important
when it came to supporting appeals. Table 5 shows the reasons
that union respondents gave for supporting particular cases.

Selectivity seems to pay off. Whereas around half of all em-
ployees appearing at a tribunal hearing are successful, the figure
for union-represented applicants is as high as 83 per cent. They
also receive higher settlements. In unfair dismissal cases, for exam-
ple, union-supported applicants received awards that were more
than double the average for all successful claims.*

23 TUC, Focus on Employment Tribunals, February 2001.
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The rest of Europe

Success at tribunals means that union officials have increasingly
looked to the EU to achieve gains for their members. They saw
throughout the 1980s and 1990s a steady increase in social legisla-
tion coming from Brussels, much of it within the Trojan horse of
the 1986 Single European Act. This process has been accelerated
since the acceptance of the Social Chapter agenda in the Treaty of
Amsterdam.**

Interpretations of existing law by the European Court of Jus-
tice have also extended the scope of employment tribunals in ways
that favour employees. Examples include the requirement for
part-time employees to be given access to occupational pensions,*>
and recent decisions relating to the Transfer of Undertakings, the
latter an important area for the UK, where merger and demerger
are much easier than elsewhere in the EU, and where there has
been a big increase in outsourcing.?® One writer comments:

... the European Court of Justice continues to give rulings
in employment law cases which have a profound effect

on national legal systems. This places a heavy burden on
national courts and tribunals. They must interpret national
legislation, and reconcile it with rulings of the ECJ, whilst

24 The process by which the EU has acquired increasing powers to regulate labour
markets is traced in Addison and Siebert, op. cit.

25 The 1994 European Court of Justice ruling on this has proved expensive for UK
employers. It has led to the further House of Lords judgment that enables part-
timers to backdate their claims to 1976, a form of retrospection which could in
principle cost many billions of pounds. ‘Part-timers’ claims may cost £17 billion’,
The Times, 10 February 2001.

26 Where a business or part of a business is transferred as a recognisable entity to a
new owner, the new employer is obliged to maintain most of the existing terms
and conditions of service.
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still remaining within the realm of interpreting, as opposed
to rewriting or overruling ... This problem is particularly
acute for Great Britain, because it is a common law country
with a long history of well-established traditions and special
circumstances.*’

Mention of the EU is an occasion for pointing out that Britain
is by no means alone in having large numbers of individual em-
ployees claiming redress under an ever-expanding range of laws
and regulations.”® In continental Europe the Roman-Germanic
tradition has favoured comprehensive labour legislation for many
years, with rights usually exercised through some sort of tribunal.

For example, in Germany tripartite labour courts settle
conflicts arising from the employment relationship. The system
comprises local labour courts, higher labour courts at the Land
(state) level and a Federal Labour Court. In France the conseils
de prud’hommes deal with individual disputes. Here the judges
are elected by employers represented in employers’ associations
and employees from unions and other groups. In Belgium ‘social
judges’, representing employers and employees, sit alongside
professional judges. In Luxembourg a labour tribunal consists
of a presiding magistrate and two assessors, one chosen from an
employer panel and one from an employee panel appointed by the
Ministry of Justice on the advice of the Ministry of Labour.

Across many European countries there is a similar experience
of a large and expanding case load, in some cases threatening to
overload the system; in Italy in the late 1990s, for example, there

27 R. Singh, ‘European Community Employment Law: Key recent cases and their
implications for the UK’, Industrial Relations Journal, 30, 4, 2000, p. 385.

28 For a discussion see C. Barnard, J. Clark and R. Lewis, The exercise of individual
employment rights in the member states of the European Community, Department of
Employment Research Series No. 49, 1995.
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were said to be around one million cases pending. In Ireland there
was a 19 per cent increase in claims and appeals in 2000.*

Theincidence of cases, indeed, seems to be higher in most other
major European countries than in Britain. Thus in Germany there
were 594,000 new cases brought before the local labour courts in
1998. About half of these cases concerned unfair dismissal with
around 35 per cent concerning pay issues, a not uncommon pat-
tern. Unfair dismissal is a wider concept in several EU countries
than itisin the UK, as Marks & Spencer discovered to its cost when
it tried to close its French stores.3° Thus German employers need
to consult works councils before making redundancies, and must
observe ‘social considerations’ when selecting for redundancy.
This means that they must examine whether someone selected
deserves less social protection than comparable employees, with
the criteria including length of service, age and family responsibili-
ties. Anybody ‘unfairly’ selected for redundancy can bring a case for
reinstatement. Similar provisions apply in Sweden.

Schneider?' points out that there was an explosion of claims
in eastern Germany following reunification. He puts this down to
the collapse of trade union membership in the East and the uncer-
tainty about the meaning of new labour legislation.

Despite the pressures of rising numbers of claims, however,
there is still a considerable appetite for further regulation of the
labour market in continental Europe. Ever since the Maastricht

29 Irish Times, 25 November 2001.

30 C. Birkinshaw and M. Fairclough, ‘Employee rights and management wrongs’,
Financial Times, 26 November 2001.

31 M. Schneider, ‘What Do Labour Courts Do? Evidence from the Eastern Ger-
man Transformation’, paper presented at the European Association of Labour
Economists/Society of Labour Economists World Conference, Milan, June
2000.
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Treaty there has been a perception that the Single Market requires
a common system of rules to avoid what is called ‘social dumping’
— firms moving around the EU in search of less restrictive labour
market regulation. There is no real sign of the Commission los-
ing enthusiasm for this issue, in terms of which the UK is still
perceived as a laggard despite signing up to the Social Chapter. It
seems likely that there will continue to be new forms of regulation
coming forward from the EU, with change and uncertainty the
prospect for employers for the foreseeable future.

The economics of uncertainty and the rise of tribunal
applications

The issue of uncertainty merits discussion. It needs setting in the
context of decision-making by employers and employees.
Economic reasoning suggests that employees considering
taking a case to a tribunal will do so if the expected benefits ex-
ceed the expected costs. Expected benefits are determined by the
rewards to the employee (tribunal awards, and the subjective
value of obtaining justice and, perhaps, exposing the employer
to adverse publicity) from a successful application, and the prob-
ability of succeeding in the application. An increase in the value
of typical awards or an increase in the probability of success have
been shown, other things being equal, to increase the number of
tribunal applications (after a time lag while information is dis-
seminated).3* Expected costs to employees include legal costs, the

32 Although the relative importance of size of award and probability of success
seems to vary between jurisdictions. Probability of success is more important
for unfair dismissal cases, with size of award more important for discrimination
applications. See Burgess, Propper and Wilson, op. cit.
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possible damage to an employee’s future employment prospects
and the less quantifiable costs of stress — all weighted by the prob-
ability of incurring these costs.

On the employer’s side, the issues are a little more compli-
cated. An employer considering whether or not to comply with an
employment regulation will weigh the expected costs of compli-
ance against the costs of non-compliance. The costs of compliance
(for example, granting parental leave) are likely to be significant,
for otherwise employers would be willing to offer a benefit with-
out legislative pressure. In the case of non-compliance there will
be penalties attached if an employee brings a tribunal case. These
may be monetary or reputational. In reaching a decision as to
whether or not to comply, the employer will be affected by the
probability of a successful application being brought.

It may be objected that few employees or employers sit down
to evaluate alternatives in this way. True, but this is a similar
objection to that raised against the economist’s characterisation
of consumer choice as a rational process. Nevertheless, there is
plenty of evidence to support the view that consumers in practice
behave as if they were evaluating the marginal utility of an extra
purchase; by the same token, employers and employees on aver-
age behave rationally to a far greater extent than critics realise.

Where does uncertainty come in? If we lived in a world where
the costs and benefits, and their associated probabilities, were
stable and known, the degree of compliance and the associated
level of tribunal applications would surely settle down to an equi-
librium position, in rather the same way as the forces of supply
and demand in a market determine equilibrium price and output.
If, on the other hand, employers do not clearly understand the
extent of their legal obligations, or if employees believe that their
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rights are greater than they are in reality, there is likely to be a high
level of applications. In such circumstances, fuller information
and greater clarity in the law would be expected to lead to a fall in
applications.

This is an analysis that draws an analogy with a long-estab-
lished literature on the economics of strikes — the manifestation
of collective rather than individual disputes. Many years ago the
Nobel Prize-winning economist Sir John Hicks wrote that ‘the
majority of actual strikes are ... the result of faulty negotiation
... adequate knowledge will always make a settlement possible’.>
More recently, this insight was developed by Stanley Siebert and
John Addison into an analysis of strikes as ‘accidents’ produced by
uncertainties in the bargaining process. If unions and employers
could foresee exactly how a strike would end, both parties would
have an incentive not to enter the strike — because strikes impose
costs on both parties, a settlement would always be possible and
preferable. The conclusion drawn by Siebert and Addison is that
‘measures to reduce strikes should take the form of attempts to
bring greater certainty into the relations between management
and labour’ 34

Equivalently, if the results of tribunal applications were known
with greater certainty, we might expect their numbers to fall.
Employers would know what was required for compliance, and
employees would know clearly what their rights were and would
not engage in speculative applications with little chance of success.
However, the legal environment is not stable, and has become in-
creasingly unpredictable in recent years. William Sargent, of the

33 J.R.Hicks, The Theory of Wages (2nd ed.), Macmillan, London, 1963, pp. 146-7.
34 W.S. Siebert and J. T. Addison, ‘Are Strikes Accidental?’, Economic Journal, 91,
June 1981, p. 403.
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government’s advisory Small Business Council, regards tribunal
outcomes as a lottery: ‘Lawyers will tell you that, even if the facts
are straightforward, the result ... is unpredictable.”

Employment law is frequently changing, and the multiple
levels of legislation and legal interpretation in the UK and the EU,
noted earlier, mean that employers are often deeply unclear about
their obligations. Employees, meanwhile, may, as a result of sensa-
tionalised press reports, develop an exaggerated view of their legal
rights and the probability of their tribunal success.3® Fuelled by
stories of large pay-outs, some employees may indeed be tempted
to ‘take a punt’, in Digby Jones’s words. Pervasive uncertainty is
also likely to be another reason why employers claim that they
feel obliged to pay off tribunal applicants before a hearing occurs,
even when they feel that they are in the right: better not to take
the risk.

In time, as knowledge of rewards, penalties and probabilities
improves, tribunal applications might be expected to fall - but this
will only happen when the legal environment settles down. At the
moment there is little sign of this occurring.

It is very difficult for even the fairest-minded and most consci-
entious employer to understand the implications of new employ-
ment legislation.

Take, for instance, the issue of the burden of proof in sex dis-
crimination cases. Previously, aggrieved employees had to demon-
strate that a particular employment practice acted to discriminate

35 K. Brown and C. Adams, ‘The jury is out over tribunal reform plan’, Financial
Times, 15 November 2001.

36 The British Chambers of Commerce have called for an information campaign
‘to smash the myth of huge payouts’ which they believe is one factor driving the
growth of tribunal applications. See BCC press release, 3 November 2000.
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Burden of proof, Type |1 and Type Il errors

and optimal enforcement

Despite anti-discrimination legislation having been in operation for
many years, there are still significant labour market inequalities between
men and women, and between the white majority and some ethnic mi-
norities. These are manifested in pay differences, employment patterns,
unemployment rates, hours worked and many other ways. It is held by,
for example, the Equal Opportunities Commission and the Commission
for Racial Equality that a large proportion of the disadvantage suffered by
particular groups is explained by continuing discrimination. It is argued
that the difficulties of proving any but the most overt discrimination
justify reversing the traditional burden of proof. Where an employment
rule appears to have what the American courts call ‘disparate impact’ on
groups of workers, we should therefore assume that the rule is discrimi-
natory unless the employer can prove otherwise, by, for example, show-
ing it is a necessary condition of employment.

If an employer insists that all cleaners should possess five GCSEs,
this would favour those ethnic groups with high levels of academic
achievement over those with poorer achievement. Since GCSEs are not
necessary to be a competent cleaner, the qualifications requirement
could be judged to be discriminatory. This might seem fairly clear cut,
but what about a university requiring applicants for a lectureship to pos-
sess a PhD? It could be argued that it is not strictly necessary to possess
a doctorate to teach and conduct competent research. If more men than
women possess a doctorate, does this make most UK universities guilty
of discrimination? Should they therefore abandon this useful indicator
(albeit not a perfect one) of academic competence? If so, they may incur a
cost in taking on some staff who turn out not to be fully competent.

Richard Epstein has pointed out that the ‘burden of proof issue is a
special case of a general problem in statistical logic:

In statistical language the entire thrust of the disparate impact rules is
to minimise what statisticians call a Type I error — the chance that the
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employer’s illegal practice will be held to be legal. But any sensible legal
system must also concern itself with Type I error — the chance that an
employer will be found to have discriminated illegally when its conduct
has been perfectly legal 37

Epstein points out that Type I errors bear a cost. Employers are
forced to alter what they believe to be profit-maximising recruitment and
selection procedures. As suggested in a later section, these costs do not
fall entirely on employers and are likely to be passed on in various ways
—for example, in a reduction in total recruitment or equilibrium wages.

Another way of conceptualising this issue is to think about anti-dis-
crimination policies in the context of other types of legislation, for exam-
ple that against pollution or in favour of safety standards. Veljanovski has
pointed out that :

the economic function of law is not to prevent all harm, but rather
to balance the interests of the victim against the interests and welfare of
the injurer and of consumers in general. In economic terms this means
balancing the losses due to the harm and the costs of preventing the
harm. When the sum of these costs is minimised we have the ‘efficient’
or ‘optimal’ level of harm ... Only rarely will economic considerations
lead to such extreme solutions as the complete elimination of pollution
or accidents, even if such radical solutions were technically feasible.3*

The reversal of the burden of proofin discrimination cases is a choice
to increase the level of enforcement of the law. It will result in greater
compliance costs to employers and increase their chances of incurring
compensation costs. These costs will in turn be passed on in various ways.
Whether the marginal benefit to applicants will exceed the marginal cost
to society as a whole has never been asked, let alone answered, as it is
taken as axiomatic that the level of discrimination should be reduced.

37  R.Epstein, Forbidden Grounds: The Case against Employment Discrimination Laws,
Harvard University Press, Cambridge, Mass., 1995, p. 223.

38 C. Veljanovski, The Economics of Law, Hobart Paper 114, Institute of Economic
Affairs, 1990, p. 49.
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against one sex. Now, as a result of a European Directive passed
into UK law without debate in the Sex Discrimination (Indirect
Discrimination and Burden of Proof) Regulations 2001, an em-
ployer has to prove innocence of discrimination. This reversal of
a fundamental principle of English law has sent many employers
into a funk. It implies that they must examine all their employ-
ment practices —advertisement, recruitment, training, promotion,
pensions, dismissal — for any indication that men and women are
treated differently, or even react differently. It appears that argu-
ments about the importance to the business of a practice will carry
little weight. It will require several years of cases before managers
will really understand what these regulations mean. And to add to
the confusion, the same shift in the burden of proof will take place
in relation to race discrimination from 2003.

Another area that is causing increasing problems is allegations
of employer-induced stress. The Disability Discrimination Act
was not intended to cover stress. Indeed, it ‘is worded in such a
way that it clearly applies to physical disabilities’, according to one
expert. Yet Incomes Data Services report that already about one
in five disability claims relate to ‘depression, bad nerves, anxiety,
mental illness, phobia, panic or other nervous disorders’.3

Stress is a phenomenon for which the medical basis is highly
debatable, as Ruth Lea has recently argued.*® Unlike visible dis-
abilities, its symptoms are extraordinarily difficult for employers
to recognise and evaluate. Referral to doctors is of little assistance.

39 N. MacErlean, ‘The illness that dare not speak its name’, Observer, 14 October
2001.

40 SeeR. Lea, The ‘Work-Life Balance’ ... and all that: The re-regulation of the labour
market, Institute of Directors policy paper, April 2001. Ms Lea argues that while
stress is certainly an important management issue, the ‘medicalisation’ of the
problem is unhelpful to analysis or policy.
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They are frequently unwilling to give an opinion and their judge-
ment is unreliable: ‘Employers hoping that a third party may spot
a malingerer are always disappointed. Usually, medical reports
will document any symptoms described by the patient and then
simply repeat the employee’s explanation of the causes.™!

Yet an employer’s inability to recognise stress can be very
costly: a manager of a Worcestershire County Council gypsy site
was recently awarded £203,000 in compensation.**

Waiting down the road, too, is age discrimination legislation
—which will in effect force employers to abandon fixed retirement
ages. In order to prevent some workers continuing in employment
way beyond their productive life, employers may have to devise
tests of efficiency (which would certainly be challenged) or else
expensively pay off people they wish to be rid of. This has already
happened in the United States, where, for example, universities
have had to pay large amounts of money to persuade elderly aca-
demics to retire and allow younger people to come through.

The inherent problems of regulating in these areas are ex-
acerbated by the way in which ministers allow poorly drafted
or incomplete legislation to go through, allowing them subse-
quently to make ad hoc orders, and leaving employers facing
considerable ambiguity. The 1997—-date governments have been
particularly guilty of this, possibly because they are trying to
avoid upsetting employers’ organisations on the one hand and
trade unions on the other; it would inevitably upset someone if

41 A. Wetherfield, ‘Take the stress out of work’, Peaple Management, 16 May 2002,
p-19.

42 P.Baty, ‘The rising cost of blunders’, Sunday Times, 4 November 2001.

43 For an analysis of the problems associated with age discrimination legislation,
see R. A. Epstein, Age Discrimination and Employment Law, New Zealand Business
Roundtable, 1999.

59

IEA Employment Tribunals.indb 59 10/2/09 19:12:13



EMPLOYMENT TRIBUNALS

laws were clear and indisputable. Thus, in the Employment Bill
currently going through Parliament, there is a vague requirement
for employers to give ‘proper consideration’ to requests by female
employees to work part time following return from maternity
leave. It is predictable that, when such requests are turned down,
there will be a series of tribunal applications seeking to prove that
employers’ consideration was not sufficiently proper. The DTT it-
self estimates that there could be 5,000 extra tribunal applications
ayear as a result of this provision.

Similarly, the bill is likely to create confusion over a proposed
new right for women to know if male colleagues are being paid
more than them for doing the same job. It is unclear what range
of comparisons will be permitted, for Secretary of State Patricia
Hewitt has admitted that this right clashes with employees’ rights
to privacy — which must also, of course, be taken into account by
employers. If employees feel that insufficient comparative data
have been revealed, they will be able to apply to a tribunal. Once
again, employers will only gradually learn just how much informa-
tion they are supposed to reveal.

To repeat, a major part of the problem is thus the continu-
ing unpredictability and uncertainty of the law on employment
rights. Such uncertainty falls particularly on smaller enterprises,
for whom a wrong decision or interpretation of the law could turn
out to be very expensive indeed. So long as uncertainty persists or
intensifies we are likely to see continuing high levels of tribunal
claims.
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4 THE COSTS OF THE TRIBUNAL
SYSTEM

We now move from explanations of the rise in applications to
consideration of the costs associated with the employment tribu-
nal system. This is a difficult and controversial task. We need to
distinguish various different notions of cost.

Direct resource costs

Table 6 essays a rough estimate of the major costs of the opera-
tion of the system. The easiest element of costs to quantify is the
resource costs directly associated with the running of the tribunal
itself (the permanent staff, the lawyers and lay panellists, premises
and expenses). These totalled £52 million in financial year 2000/
o1. To this we can certainly add a large part of the cost of running
ACAS, probably around £30 million.

The significance of even these apparently straightforward
costs is debatable, however, for we need as a ‘counterfactual’
the alternative regime which would exist in the absence of the
tribunal system. Even if many aspects of labour market regula-
tion were dropped, jurisdictions such as breach of contract and
unlawful deduction from wages, for example, would presumably
still exist. They would have to be dealt with through normal
legal processes, which could well be more expensive than the
tribunal system.
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Table 6 Some estimates of the resource costs of the tribunal system,

2000/01
Cost (£ million)
Employment Tribunals Service (a) 52
ACAS conciliation of individual disputes (b) 30
Management time and legal costs (c) 292
Extra recruitment costs (d) 341
Cost to applicants of bringing a case (e) 10
Other institutions’ costs (f) 30
Employers’ compliance costs (g) 250

Sources: (a) Employment Tribunals Service Annual Report and Accounts; (b) ACAS
Annual Report, own estimate of proportion of costs; (c) and (d) CBI estimate; (e)
grossing, updating and uprating figures from N. Tremlett and N. Banerji, The 1992
Survey of Industrial Tribunal Applications, Employment Department Research Series 22,
1994; (f) own estimate, see text; (g) see below.

Once we move outside the formal institutional set-up, costs
attributable to tribunals immediately become more contentious.
According to the DTL,' costs to employers include legal expenses
and the cost of management time. Where firms hire outside legal
assistance, these costs are reasonably objective; where in-house
legal expertise is employed costs are more difficult to evaluate.
So is management time. According to a survey of tribunal cases in
1996/97, senior managers spent a median 16 hours on all tribunal
applications (27 hours on those that went to a hearing). All legal
and management costs together were estimated to have been
£2,000 per application in 1996. Updated for inflation, these aver-
age costs would produce a total figure for all applications of just
over £290 million in 2000/01. These figures may be contestable,
but they do not seem to be wildly controversial.

1 Department of Trade and Industry, Routes to Resolution: Improving Dispute Resolu-
tion in Britain, July 2001.
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More tenuously, the DTI argues that costs attributable to
the tribunal system include the cost of recruiting replacement
employees if the complainant resigns or is dismissed. The aver-
age cost of recruiting a new employee is put at £3,500. The
Confederation of British Industry (CBI) reckons new recruitment
to be necessary in 75 per cent of cases, and this therefore adds
an extra £340 million, to give a CBI estimate of total employer
costs of just over £630 million” in 2000/01. There are reasons
to query the relevance of this estimate. If there were no govern-
ment regulation and tribunals, unsatisfactory employees would
still have to be replaced, and costs would be incurred. About
60,000 tribunal applicants in 2000/01 were claiming unfair
dismissal and had therefore left employment. If they had no
legal protection most of them would have to be replaced anyway
(indeed, we would probably expect dismissals to increase), so it
is unclear why the CBI considers their replacement to be a cost
imposed by the tribunal system.

Next, not to be forgotten, are the costs to individuals of bring-
ing claims. Some official estimates were made in the early 1990s,
and uprating them for inflation and the increased number of
applications gives a figure of £10 million. Again the calculation
of this figure could be queried in detail, but it does not seem im-
plausible; the measurable financial costs of taking an application
to tribunal are modest.

Other resource costs are incurred by various bodies that
support tribunal applications. These include trade unions,
Citizens Advice Bureaux, the Commission for Racial Equality, the

2 CBI press release, 21 August 2001, and telephone conversation with CBI re-
searcher.
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Equal Opportunities Commission, the Disability Rights Commis-
sion, and various charities. There are no published estimates of
the total amount spent by these organisations (which engage in a
variety of other activities) in supporting tribunal applications, but
it is unlikely to be less than £30 million per year.? However, many
of these costs would be incurred even in the absence of the tribunal
system if the alternative was civil action through the courts.

Compensation

Note that these figures do not include the compensation that
employers have to pay as a result of tribunal decisions — accord-
ing to official figures, around £25 million in 2000/01 — plus
compensation paid in pre-tribunal settlements. This latter figure
is unknown, but on plausible assumptions is probably a further
£20 million or so.* Compensation payments should not be treated
analytically in the same way as resource costs, as they are a form
of transfer payment like social security benefits or gifts. Although
they clearly have significance from the point of view of the parties
involved, and the incentives they create, they do not represent a
direct use of productive resources.

3 Unions alone must account for a substantial proportion of this. A TUC survey (in
TUC, Focus on Employment Tribunals, February 2001) showed that in 1999/2000
respondent unions that collated data recorded supporting 6,478 tribunal claims.
The total supported by all unions is likely to have been at least twice that in
2000/01. If average costs of officials’ time and legal costs were around £1,000 per
case on average (i.e. about £1,200 less than employers spent), this would amount
to around £15 million.

4 Alarge proportion of the 45 per cent of applications that are settled outside tribu-
nals are likely to have resulted in some compensation being paid. However, it is
known that settlements prior to a hearing are substantially less on average than
those awarded by a tribunal.
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Compliance costs

In addition to the costs that employers incur in tribunal cases,
there are also the very substantial costs associated with measures
they take in order to avoid being in breach of employment law.
The DTI refers approvingly to firms that have formal disputes
procedures, pointing out that

Employers with written procedures are more likely to reach
a settlement or have an application against them withdrawn
than employers without written procedures. At hearing,
employers with procedures are far more likely to defend a
case successfully than those who do not.>

However, such benefits are not costless. To devise, imple-
ment and monitor even the simplest of such procedures takes
valuable management time. In large organisations specialist
personnel departments devote substantial resources to en-
suring compliance with equal opportunity and other labour
market regulation. Awareness of company disciplinary proce-
dures and anti-discrimination policies is something which all
employees in such firms have to be made aware of through
off-the-job training and staff development programmes un-
known to previous generations. Adherence to central and local
government policies in these areas is one of the main reasons
why public sector employees spend more time in off-the-job
training activities than private sector employees. Smaller firms
are, of course, less able to afford the time and other resources
for such work.

Employers who do not have formal procedures in place have

5 DTI, op. cit., p. 3.
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been routinely penalised as tribunals take this into account when
setting the level of awards. While it is understandable that tribu-
nals should have tried to use the existence or non-existence of in-
ternal procedures as a guide to the degree of culpability involved,
there is something questionable about a system that has in effect
‘fined’ smaller firms for not having procedures which they were not
legally obliged to institute. As we shall see, the new Employment
Bill is intended to strengthen the legal backing for this practice.
In the Regulatory Impact Assessment® for the proposal to require
all firms to possess basic formal disciplinary and grievance proce-
dures, the cost to employers currently without such procedures is
put at between £46 and £86 million (set-up costs) plus recurrent
annual costs of management time at £42—90 million. Around 20
per cent of the workforce appears currently to work in organisa-
tions with no grievance or disciplinary procedure. If the other
80 per cent are in organisations that incur costs similar to those
projected in the DTT’s figures, this would imply that between £168
and £360 million of management time is already being spent an-
nually on running these procedures alone — say a central estimate
of £250 million.

This expenditure (surely only the tip of the iceberg, given the
size of the personnel function in large organisations) could be
regarded as a minimum level of compliance costs necessary to
reduce the chances of adverse tribunal judgments. And it simply
covers procedures, not the substantive cost of implementing spe-
cific employment regulations, which is vastly higher.”

6  See DTIwebsite.

7 For example, according to the CBI, the working time directive alone costs em-
ployers £7.65 billion. See M. Gove, ‘Brown waves farewell to social democracy’,
The Times, 16 July 2002.
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Table 7 Indirect costs incurred by employers in tribunal cases

Unfair Breach of Wages  Sex/race  Redundancy
dismissal contract  Act discrimination payments

Increased staff stress 14% 13% 12%  27% 8%
Adverse reputation as

an employer 7% 6% 9%  12% 2%
Damaged workplace relations 5% 6% 5% 15% 0%
Lower output 3% 5% 5% 9% 1%

Source: Department of Trade and Industry, Routes to Resolution: Improving Dispute
Resolution in Britain, July 2001.

Indirect costs

Employers often complain that the overt financial costs incurred
as a result of the tribunal system are less significant than the indi-
rect costs in the form of stress on staff, damage to the employer’s
reputation, worsened workplace relations and lower output. Table
7, based on responses to a DTI survey, shows that such costs are
widely experienced.

This table shows the proportion of respondents who claimed
to have incurred various less quantifiable costs as a result of tribu-
nal cases. There is a considerable variation between jurisdictions.
Employers perceived sex and race discrimination cases to be those
that produced the greatest indirect costs. These areas are also, as
we saw earlier, those where compensation payments are the high-
est. Median awards in 2000/01 were £5,499 in sexual and £8,012
in racial discrimination cases as against only £2,744 in unfair dis-
missal cases.

The fear of damage to a firm’s reputation is a main reason why
so many employers, as we have seen, settle claims in advance of
tribunal hearings. Tribunals are open to the public, and colour-
ful allegations against employers are a staple fare of newspapers.
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Applicants know that they possess a considerable weapon, par-
ticularly against large firms which rely on their public image for
marketing purposes. Many must also be aware that two significant
findings of racial discrimination against an employer can lead to a
detailed and potentially costly investigation of its practices by the
Commission for Racial Equality.

It should not be forgotten in all this, however, that applicants
can also bear substantial indirect costs as a result of tribunal ap-
plications. A decision to go to a tribunal is often a difficult one for
a conscientious applicant. There is considerable stress involved in
pursuing a claim: 17 per cent of those who withdraw their applica-
tions prior to reaching a tribunal hearing do so because they feel
there is too much stress involved in continuing. It is known that
almost half of those pursuing a claim end up in a lower-status job
after taking an employer to a tribunal; more than a third claim
their employment prospects have been damaged, and a quarter
experience a spell of unemployment.

This qualification is certainly necessary to the view that tri-
bunal applicants are malicious troublemakers. One issue may be
whether some tribunal jurisdictions that put the onus on individu-
als to seek redress might possibly be better served by an inspection
regime, as is the case with health and safety and used to be the case
with the Wages Councils. This is an issue to which we will return.

There have not been any attempts to put a monetary value on
these indirect costs, although in principle it could be attempted.
They are clearly likely to be substantial.

Emphasis on costs misleads

What should count as a cost, therefore, is a problem. Firms natur-
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ally focus on the costs they experience as a result of tribunal ap-
plications against them, but such an approach can divert attention
from more fundamental issues. Arguably the really important ob-
jections to employment tribunals are those relating to the under-
lying interventions in labour markets which give rise to tribunal
jurisdictions. Even in a world with 100 per cent compliance and no
tribunal applications, many forms of labour market intervention
would impose substantial costs on the economy in general, rather
than simply on the parties apparently directly concerned.
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5 THE WIDER COSTS OF LABOUR
MARKET REGULATION

The Better Regulation Task Force has concluded that ‘not
enough is known within Government of the true impact of em-
ployment regulations’" This is certainly true. One difficulty is
that much discussion of the costs of labour market regulation
perpetuates the fallacy that the main losers from excessive regula-
tion are employers and shareholders. The fallacy arises from the
assumption that there are no further consequences other than the
immediate cost to the parties involved.

Labour market regulation as a ‘stealth tax’

One way to analyse the impact of a wide variety of labour market
regulation is to recognise that it acts as a form of taxation on em-
ployers. American labour economists Richard Vedder and Lowell
Galloway* saw it as a form of ‘stealth taxation” before that term
became common in a different context. The important point to
note is that, like other forms of tax ostensibly paid by employers
(such as value added tax or national insurance contributions), the
burden is not ultimately borne by the employer, but is passed on.

1 Better Regulation Task Force, Employment Regulation: Striking a balance, May
2002, p. 20.

2 R. Vedder and L. Galloway, Laws, Litigation and Labor Markets: Some New
Evidence, Pacific Research Institute website www.pacificresearch.org September
1995.
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Figure 3  Impact of a mandated worker benefit
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In the diagram,? the initial supply and demand curves for la-
bour are shown as S, and D, respectively. Equilibrium wage is W,
and equilibrium employment L,. Suppose a new labour market
benefit is mandated for employees, for example the introduction
of parental leave, paid holidays, or an employer-provided pension.
This is equivalent to a tax per unit of labour employed, and this is
shown by a shift of the demand curve for labour to D, (the vertical
distance between the old and new demand curves being the unit
cost to the employer of providing the benefit).

If the benefit provided by the employer is valued by the em-
ployee, it will have a monetary equivalent — the amount by which

3 A variant of diagrams used by, amongst others, Charles Baird, Unjustifiable
dismissal — the economics of an unjust employment tax, Free Market Foundation
of Southern Africa Monograph 19, 1998, and J. T. Addison and W. S. Siebert,
Regulating European Labour Markets: More costs than benefils?, Hobart Paper 138,
Institute of Economic Affairs, 1999.
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the wage rate would need to be increased to give the same increase
in utility. The supply curve will therefore shift from S, to S,, the
vertical distance between the curves being the monetary equiva-
lent value to a worker of the new benefit.

As a consequence of the shifts of the demand and supply
curves, a new equilibrium wage (W,) and employment level (L,)
will be determined. In the diagram, the wage and the level of em-
ployment fall. Is this an inevitable outcome of the introduction of
mandated benefit? Manipulation of the diagram shows that the
wage must fall if the benefit has a positive cost to the employer
and some positive value, however small, to the employee.* These
seem highly plausible assumptions. What happens to employ-
ment is, however, debatable — for it depends on the relative size
of the shifts of the curves. If both curves shift by exactly the same
amount — in other words, the employees place the same monetary
value on the benefit as it costs the employer to provide — employ-
ment is unchanged even though the wage falls (in fact it would fall
by the full extent of the ‘tax’). If employees value the benefit more
than it costs the employer to provide, employment would actually
increase — but the result would be a fall in the wage by an amount
greater than the cost incurred by the employer!

However, it seems more plausible to assume that the benefit
will be valued less than the cost the employer incurs to provide
it.> Some employees at least would prefer a higher wage to, for ex-

4 Looking at it differently, the percentage of the ‘tax’ which is passed on to em-
ployees in the form of reduced wages depends on the values of the elasticities of
demand for and supply of labour. For a proof, see Baird, op. cit., pp. 57-60. For
an empirical estimate of the proportion of the costs of employment protection
passed on in California, see Vedder and Galloway, op. cit.

5  Baird argues that this follows from an analogy with Coase’s Theorem. In a famous
article (R. H. Coase, ‘The Problem of Social Cost’, Journal of Law and Economics,
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ample, an employer-provided pension. Administering a pension
scheme is anyway likely to incur resource costs to the employer
which are not reflected in benefits to the employee. Similarly the
employer who gives parental leave will incur costs in recruiting
and training substitute workers over and above the salary paid for
areplacement employee.

The analysis suggests, therefore, that employees as a group
bear the cost of labour market regulation (and, by extension, the
cost of tribunal compensation) by a combination of falling wages
and falling employment. This may not be how it appears to the
non-economist, but this is a most important insight, as much of
the support for labour market regulation comes from the belief
that the employer should ‘pay’ for mandated benefits. Much rhet-
oric from business organisations unfortunately tends to perpetu-
ate this misunderstanding, and enables proponents of regulation
to paint critics as apologists for business interests.

The distributional impact

The direct impact of any new regulation will fall unequally. Firms
with more women employees, for example, will be more affected
by parental leave provisions than others. Firms with more union-
ised workers will be more directly affected by legislation granting
recognition rights.

More generally, we could add that mandates and other

October 1960, pp. 1-44) Ronald Coase argued that, in a free market with no trans-
actions costs, property rights would end up in the possession of those who valued
them most highly. By analogy, people would have negotiated the right to a paid
holiday (say) if they valued it more highly than it cost the employer to provide
it.
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regulations have a rather subtler distributional effect within the
workforce. They generally tend to protect ‘insiders’ (established
workers) against ‘outsiders’ (young people, immigrants, women
returners). Furthermore, continuing the analogy between regu-
lation and taxation, just as over time tax revenue may be under-
mined by evasion and avoidance, so we may expect employers,
shareholders and other investors to alter their behaviour as they
understand the regulatory environment better. Firms will try to
avoid the impact of regulation by, for instance, recruiting less from
groups likely to make significant use of mandated benefits such as
parental leave. They will switch resources to areas that are not so
highly regulated, for example by moving production abroad, or
make greater use of self-employed contractors. The result may be
slower economic growth, but no permanent decline in the rate of
return to shareholders.

Consider three areas of intervention as examples: equal pay
and discrimination; employment protection and unlawful dis-
missal; and working time regulations.

Equal pay and discrimination

Economic analysis of employer discrimination points out that
‘pure’ discrimination involves preferring one group to another on
non-economic grounds, that is on a basis other than the marginal
productivity of individuals. Logically this is costly for employers,
who will be paying more for labour than they need to. However,
if employers differ in their taste for discrimination, with some
being more open minded, those who discriminate less will gain a
cost advantage. In competitive markets where all are free to enter,
the argument is that discrimination should in the long run be
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self-correcting.’ According to this view the persistence of discrimi-
nation over long periods of time tends to occur only where com-
petition is restricted, probably by the state. Thus discrimination
in apartheid South Africa or the pre-1960s American South could
be maintained only by legal backing that effectively criminalised
firms employing integrated workforces.”

A more subtle analysis of discrimination was developed in
the 1970s from the work of Arrow and Phelps.® This approach
saw employer discrimination, not as costly self-indulgence on the
part of bigoted employers, but as a cost-minimising strategy in the
face of information problems. Thus employers, faced with large
numbers of unknown applicants, took refuge in stereotypes based
on real or imagined statistical regularities such as ‘women don'’t
stay with the firm long’. Discrimination on this basis is unfair to
those who do not fit the stereotype. It was argued, however, that
it was likely to be persistent as it was based on what was believed
to be profit-maximising behaviour. This persistence was argued to
justify government intervention.

Again, however, it could be argued that competition might
encourage employers to search for more information about

6  An argument first developed in G. Becker, The Economics of Discrimination, Chi-
cago University Press, Chicago, Ill., 1957.

7 R. Epstein, Forbidden Grounds: The Case against Discrimination Laws, Harvard
University Press, Cambridge, Mass., 1995. Epstein points out that there was a big
gain in the relative pay of black workers as the so-called Jim Crow’ laws, protect-
ing white jobs in the American South, were dismantled. The gains in relative pay
since then, despite ever wider definitions of discrimination and the ruling out of
any form of ‘disparate treatment’, however indirect, have been modest.

8 K. Arrow, ‘Some mathematical models of race in the labor market’, in A. Pascal
(ed.), Racial discrimination in economic life, Lexington Books, Lexington, Mass.,
1972, pp. 83-102; E. Phelps, ‘The statistical theory of racism and sexism’, Ameri-
can Economic Review, 62,1972, pp. 659—61.

75

IEA Employment Tribunals.indb 75 10/2/09 19:12:15



EMPLOYMENT TRIBUNALS

individual applicants rather than relying on stereotypes. It is also
possible that, in the absence of regulations to forbid it, potential
employees who did not conform to the stereotype could signal this
to employers by, for instance, working trial periods at lower rates
of pay.

Whatever the analysis of their causes, explicit racial and sexual
discrimination in employment, and the payment of different
wages to men and women on grounds of gender alone, have been
outlawed for many years. The expanding case load of tribunals
reflects the way in which new legislation and court and tribunal
judgments have expanded the concept of discrimination to em-
brace all sorts of indirect disadvantage that some groups may
suffer, and have expanded definitions of pay to cover all aspects
of conditions and rewards associated with employment, such as
pensions, holidays and promotions.

Fear of falling foul of ever-changing interpretations of the law
can lead employers to over-compensate by paying groups with dif-
fering levels of productivity the same wage. This raises costs and in
the long run may create unemployment. Those in work may gain,
but those out of work (likely to be the most disadvantaged groups)
find it difficult to get jobs as they cannot price themselves into em-
ployment by offering to work at lower pay. Recourse to tribunals,
and consequent compensation, are open mainly to those who are
already on the inside as employees.

Working time regulations

The EU Working Time Directive, which the UK has adopted, lim-
its working hours per week and mandates minimum rest periods,
maximum lengths of night shifts and minimum holidays. This im-
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poses extra costs on businesses. The rationale is the belief thatin a
free market employers will coerce workers into long hours which
will damage health and family life.

The empirical basis for this claim is shaky, for the evidence is
that long hours are in the main voluntary. Among those working
the longest hours are professional and highly skilled workers who
are strongly committed to their careers. The UK is often assumed
to be exceptionally prone to a ‘long hours culture’, notwithstand-
ing the fact that our average hours worked fell by 3 per cent over
the last decade and are anyway considerably below those found in
the USA, Japan, Canada, Australia and New Zealand.® Nor do our
working hours, admittedly longer than those of some European
neighbours, prove particularly damaging to health — at least as far
as this is manifested in injury rates at work. The UK has the lowest
fatality rate at work in the European Union and its accident rate is
less than half the EU average.

Arguments for regulating working time are built on the
implicit assumption that everybody has similar preferences as
regards work and leisure. But this is not the case: attitudes to work
and need for extra money, for example, differ throughout the
population. Those who would prefer to work longer hours, either
because they prefer extra money to extra hours watching TV or be-
cause they are absorbed in their work, are prevented from doing so
by restrictions on working time. Although much is made of the al-
leged need for ‘Work-Life Balance’,'® regulation of working hours
means in practice a paternalistic imposition of a particular view of
how time should be spent. It does not fully take into account, for

9 OECD Employment Outlook, various years.
10 SeeR.Lea, The ‘Work-Life Balance’ ... and all that: The re-regulation of the labour
market, Institute of Directors policy paper, April 2001.
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example, the way in which preferred hours vary over the life cycle
in response to family and other commitments: at certain times,
people want to work more, to bring in more income or to enhance
their future promotion prospects.

Moreover, the degree to which working hours regulation can
be enforced differs through the population. Its impact is much
greater on production workers, for example, than on profession-
als. Employees in the latter group have an element of their work-
ing time predetermined, but otherwise decide for themselves how
much ‘partly unmeasured working time™ they spend on their
careers. And there are variations in the ability of different occu-
pations to engage in ‘moonlighting’ — working for more than one
employer as a means of evading limits on hours worked.

Employment protection/unlawful dismissal

Employment protection legislation makes it more difficult to fire
workers. Firms have to go through formal procedures and pay
compensation. If they do not, they are liable to be taken before a
tribunal. More has been written by economists on this topic than
on most other types of labour market regulation.

Early discussions of the effects of job protection tended to
emphasise the way in which it reallocated unemployment over the
business cycle. If it is made more expensive to fire workers, em-
ployers will hold on to them longer in a downturn. However, they

11 An official guide points out that the specific characteristics of this activity ‘are
such that, without being required to do so by the employer, the worker may also
do [additional] work which is not measured or pre-determined or can be deter-
mined by the worker himself'. Department of Trade and Industry, Your guide to
the working time regulations, March 2000, p. 20.
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will also be slower to rehire in an upturn, for fear that the recovery
may be reversed and they will have to incur firing costs. According
to this view the average unemployment level over the cycle is little
affected (although there will be distributional effects with insid-
ers gaining at the expense of outsiders). However, more recent
hysteresis” models suggest that anything that delays rehiring
may contribute to permanently higher unemployment as workers’
skills decay and their commitment to work is undermined. The
difference in job protection between the USA and major European
economies in the 1990s was often cited as one of the reasons for the
much lower rate of long-term unemployment in the USA.

Sophisticated attempts to test this proposition began with
Lazear’s cross-country study of the impact of severance pay on
employment.” Using aggregate data for 20 countries from 1956
to 1984, Lazear found that dismissal pay was negatively related to
the employment—population ratio, labour force participation and
hours worked, and positively associated with the unemployment
rate.

As is the way with pioneering work of this kind, later authors
were critical and proposed using alternative indicators of employ-
ment protection, different statistical specifications and different
datasets. More than a decade of such macroeconomic studies is
surveyed by Addison and Teixeira,'* who conclude that, although

12 ‘Hysteresis’ in this context denotes the tendency of the natural rate of unemploy-
ment (or NAIRU) to match the actual rate. It is an extreme case of unemployment
‘persistence’: see G. Alogoskoufis and A. Manning, ‘Unemployment persistence’,
Economic Policy, 7,1988, pp. 427-69.

13 E.P. Lazear, Job Security Provisions and Employment’, Quarterly Journal of Eco-
nomics, 105, October 1990, pp. 699—726.

14 J. T. Addison and P. Teixeira, ‘The Economics of Employment Protection’, un-
published manuscript, 2001.
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there remain some notable dissenting voices, most analysts now
agree that employment protection legislation does have a negative
effect on employment. However, the impact is not on prime-age
male workers, but on women and young workers.">

Apart from the studies on the aggregate impact of job protec-
tion, there have also been some very interesting microeconomic
studies using firm-level data to support the same general conclu-
sion. For example, Siebert and Morton use personnel records to
contrast plants in UK subsidiaries of five multinationals with
matched plants in other EU countries.'® They find that plants in
the UK tend to employ a wider range of staff and include relatively
more of those with less experience and shorter job tenure — and
relatively fewer prime-age workers — than those in countries with
much tighter employment protection rules.

These and other interventions in the labour market, then, raise
costs to employers and tend to reduce employment. But an import-
ant point to note from all three of the examples briefly discussed
here is that the impact of regulation does not fall equally on differ-
ent groups of workers. Some gain and some lose. This is relevant
to the question of who makes applications to employment tribu-
nals, the question to which we next turn.

15 See T. Slinger, ‘Some labour market implications of employment legislation’,
Labour Market Trends, September 2001, pp. 445-54.

16 J. Morton and S. Siebert, ‘Labour Market Regimes and Worker Recruitment and
Retention in the European Union: Plant Comparisons’, British Journal of Indus-
trial Relations, 39, 4 December 2001, pp. 505-28.
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6 WHO APPLIES TO TRIBUNALS?

Relatively little research has been done to analyse who ap-
plicants are, and what sort of factors influence them to make
applications. Analysis of the 1992 Survey of Industrial Tribunal
Applications' indicated that two-thirds of applicants were male
and one-third female; 90 per cent were white. By the time of the
1998 survey, the proportion of females had risen to 40 per cent,
although surprisingly the proportion of applicants from ethnic
minorities actually fell to 7 per cent.

The 1998 survey provides information on other characteristics
of applicants, for example age. The average applicant in this sur-
vey was in his or her early forties, although redundancy payment
applicants were older (with 45 per cent aged over 50). Wages Act
and discrimination applicants, however, tended to be younger, on
average in their mid-thirties.

Two-thirds of applicants were married or living as married,
but those bringing redundancy payment cases were more likely
to be widowed, divorced or separated than other applicants. One
interesting finding was that 5 per cent of applicants had previously
made a tribunal application. It is known that there is a very small
number of applicants who have made several applications to

1 N. Tremlett and N. Banerji, The 1992 Survey of Industrial Tribunal Applications,
Employment Department Research Series 22, February 1994.
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Table 8 Tribunal applications by size of workplace
(column percentages)

All Unfair  Breach of Pay Discrimin- Redundancy
jurisdictions dismissal  contract deductions ation  payments

Fewer than

10 employees 29 24 36 37 14 48
10-24 22 20 23 29 25 12
25-99 25 26 24 19 25 29
100-199 10 12 8 5 16 1
200-999 9 10 8 7 9 5
1,000+ 6 7 2 3 11 5

Source: Department of Trade and Industry, Routes to Resolution: Improving Dispute
Resolution in Britain, op. cit.

tribunals over the years.>

In trying to determine who applies, we need to bear in mind
that there are individual characteristics and firm or workplace
characteristics that interact. Table 8 illustrates this.

The table shows two things. First, applicants to tribunals
come disproportionately from smaller workplaces. It has been
pointed out already that such workplaces are less likely to have
formal grievance and disciplinary procedures, meaning that is-
sues which might in larger organisations be dealt with internally
instead turn into tribunal applications. However, this explanation
needs the qualification that only a small minority of firms have no
grievance procedure whatsoever, and the existence of such proce-

2 Department of Trade and Industry, Findings from the 1998 Survey of Employment
Tribunal Applications, DTI Employment Relations Research Series 13, 2002.
Some ‘serial applicants” have run up many cases. One particularly busy complain-
ant has a fifteen-year history of cases against, inter alia, the BBC, Enfield Council,
Enfield Racial Equality Council, Brent Council and Hackney Council. Her most
recent claim threatened to bankrupt a voluntary agency, Hackney Action for
Racial Equality. See Michael Seamark, ‘In 15 years of complaining, this woman
has cost taxpayers £170,000’, Daily Mail, 27 March 2002.

82

IEA Employment Tribunals.indb 82 10/2/09 19:12:16



WHO APPLIES TO TRIBUNALS?

dures within a firm has not prevented large numbers of employees
ignoring them and proceeding directly to a tribunal application.
One problem is that in the smallest firms there can be little or no
separation between the owner or manager adjudicating on griev-
ances and the person about whom a complaint is made.

Second, there are considerable variations between the work-
place size distribution when we disaggregate the different types of
application. As the table shows, almost half of redundancy pay-
ment applications come from employees in very small workplaces
with less than ten employees — although only 18 per cent of all em-
ployees are in workplaces of this scale. Large employers are much
more likely to pay the statutory amounts of redundancy pay than
smaller employers, probably because they have greater financial
resources and are more likely to be fully aware of their obligations.
Large firms’ personnel departments have a professional responsi-
bility to be fully briefed on these matters. However, the pattern is
rather different for applications concerning discrimination. Only
14 per cent of all applications under this jurisdiction concern
workplaces with less than 10 employees.

Discrimination applications

The relatively greater proportion of discrimination applicants
drawn from larger workplaces appears on the face of it rather sur-
prising, for larger firms are much more likely to have formal equal
opportunities policies. Possibly these act to raise expectations
among women, ethnic minorities and those with disabilities, and
thus may lead to applications when firms seem to fall short of the
standards they set. More cynically, applicants will be aware that
a large firm with a national or even international market is more

83

IEA Employment Tribunals.indb 83 10/2/09 19:12:16



EMPLOYMENT TRIBUNALS

likely to settle a claim quickly rather than proceed to tribunal in
the face of potential damage to its reputation. And, of course,
larger firms are perceived to have a greater ability to pay.

Another likely factor here is that very small firms in particular
may tend to have a more homogeneous workforce, with employ-
ees drawn from particular ethnic groups, or predominantly from
one gender, and thus discrimination issues do not arise with the
same frequency as they do in larger firms with more diverse work-
forces.?

A striking finding from analysis of the 1998 Workforce Em-
ployment Relations Survey is that workplace grievances and
tribunal applications concerning discrimination do not appear
to be closely linked to the scale of pay disadvantage suffered by
types of complainant. The rate of complaint appears if anything to
increase the higher the firm’s pay in relation to its competitors.

As one analyst, Stephen Pudney, has pointed out, resort to
grievance procedures and tribunal applications over discrimina-
tion issues may be more common among the more educated and
able of the workforce. The 1998 Survey of Employment Tribunal
Applications shows that 71 per cent of all discrimination appli-
cants are in non-manual occupations, as against only 57 per cent
for all tribunal applications. They are more likely to be members
of unions or staff associations (38 per cent compared with 22 per
cent of all applicants).

3 Itmustalso be noted that firms employing fewer than fifteen people are currently
exempt from disability discrimination legislation, though this exemption will
end by 2004.

4 S. Pudney, ‘Pay Differentials, Discrimination and Worker Grievances’, paper
presented at the Royal Economic Society annual conference, Durham, April
2001.
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Discrimination applicants also earn more on average than
applicants as a whole. Certainly the more highly paid are, other
things being equal, likely to get higher compensation — the City
analyst mentioned in Chapter 1is an example. Her success in win-
ning a record pay-out has led to a number of similar claims from
highly paid female City employees, the latest of which is said to be
seeking £4 million compensation for her forced resignation.’

This leads Pudney to suggest that low-skilled and poorly paid
employees are those who are least likely to be helped by the tri-
bunal system, and he goes on to argue that tribunals may thus be
relatively ineffective as an anti-discrimination device.

Pudney also finds that discrimination applications appear
to be more common among public sector employees than those
in the private sector, when other factors are controlled for. This
is another apparently perverse finding, given the importance at-
tached to this issue in some government departments and local
authorities. In some parts of the public sector there is arguably a
highly developed grievance and litigation culture which rule-based
organisations like local government and the civil service tend to
encourage, although it is also asserted by some commentators that
the poor quality of management in the public sector is a factor.°

Be that as it may, a similar pattern of over-representation of
tribunal applicants among the voluntary sector is also suggestive.
Not-for-profit organisations as a whole account for 10 per cent of
all discrimination applications.” Charities are twice as likely as

5  ‘Sexist directors forced me from the company I created’, Daily Telegraph, 10 July
2002.

6  Professor Roger Seifert of the University of Keele, quoted in P. Baty, ‘The rising
cost of blunders’, Sunday Times, 4 November 2001.

7 DTI, op. cit., p.17.
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other employers to face a tribunal application.® And the largest
single pay-out for a race discrimination case has not been against
a commercial company but rather against the British Medical As-
sociation.’

Another noteworthy finding from the 1998 Survey of Employ-
ment Tribunal Applications is that black workers are consider-
ably more likely than South Asian workers to be applicants in
discrimination cases. Black workers accounted for 16 per cent of
all race and sex discrimination cases compared with 14 per cent
from South Asian backgrounds, although the latter group consid-
erably outnumber the former in the workforce as a whole — with
Pakistani and Bangladeshi workers being the poorest-paid ethnic
groupings.

To find that discrimination applications are more common
among relatively well-paid, educated people working in large
firms, government or charities is very interesting, as is the fact that
some ethnic groups are under-represented amongst applicants.
These findings echo the evidence from other areas that many gov-
ernment interventions in the labour market are not particularly
well targeted in relation to their ostensible objectives.

Unfair dismissal applications

Other writers have used the 1998 Workplace Employment Rela-
tions Survey to analyse the determinants of what still remains the
largest single category of applications, unfair dismissal. As we
have seen, there is a strong cyclical component in the level of un-

8  P.McCurry, ‘Wronged rights’, Guardian, 1 August 2001.
9  ‘Record payout for Asian surgeon’, BBC Business News website, 21 June 2002.
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fair dismissal applications. But at any one time there is consider-
able variation in the incidence of applications between employers
and between different groups of employees.

In a three-stage analysis, Knight and Latreille’® looked at the
determinants of disciplinary sanctions against workers, dismissal
rates and tribunal applications; workers who are disciplined are
more likely to be dismissed and therefore end up claiming unlaw-
ful dismissal.

They show that disciplinary action and dismissals are more
likely for males than for females, for full-time than for part-time
employees, for manual workers than for those in white-collar jobs,
for younger workers rather than for older workers, and for people
from ethnic minorities rather than for whites. Subsequent tribunal
applications are more likely from those in large workplaces. Again,
there are occupational variations, with a dismissed manual worker
being more likely to apply, and with ethnic minority workers also
being associated with a high rate of application.

Another finding that is worth noting is that ‘dismissal and
disciplinary sanction rates are lower when unions have a more
significant presence’." This is likely to lead to fewer tribunal ap-
plications. This might be considered to be another aspect of the
downside of the union reforms of the 1980s and 1990s. If unions
were stronger, there might be fewer tribunal applications. Advo-
cates of unions, such as the Oxford School writers of the 1960s or
more recently the influential American writers Robert Freeman
and James Medoff, have seen some positive benefits from union

10 K. G. Knight and P. L. Latreille, ‘Discipline, Dismissals and Complaints to Em-
ployment Tribunals’, British Journal of Industrial Relations, 38, 4 December 2000,

PPp- 533-55-
11 Ibid, p. 49.
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membership. Freeman and Medoff'* famously spoke of ‘two faces
of unionism’: against the negative, monopoly side may be coun-
terposed a more positive side where union members display lower
turnover than non-union members. Possibly the collective ‘voice’
provided by unionism reduces the need for ‘exit’ by dissatisfied
workers — and with it recourse to tribunals. On the other hand,
unions may be using their influence to force on firms a higher level
of compliance than they would choose or is strictly required. The
question needs further investigation.

Finally, a case of the dog that didn’t bark: Knight and Latreille
attempted to test the hypothesis that employees in workplaces
where good human resource management practices were followed
would be less likely to make tribunal applications for unfair dis-
missal. Interestingly, they were unable to support the hypothesis.
The existence of formal discipline and dismissal procedures did
not reduce the probability that tribunal applications would be
made when other factors were controlled for. This suggests that the
high incidence of tribunal claims among smaller firms may not be
the result simply of inadequate procedures but the consequence
of other factors such as the vulnerability of these firms to cyclical
downturns, the type of work undertaken and the characteristics of
the workforce.

The authors were also unable to find a relationship between
applications and indicators of various ‘high commitment manage-
ment workplace practices’ such as quality circles, briefing groups,
joint consultative committees, share ownership, profit-related
schemes and training in supervisory skills. The only such practice

12 R. B. Freeman and J. L. Medoff, What Do Unions Do?, Basic Books, New York,
1984.
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that did significantly affect claims was the provision of financial
information — which had the perverse effect of increasing the prob-
ability of a tribunal application.

This section has pointed out that, although not enough is yet
known about tribunal applicants, what we do know suggests that
they are far from being a random draw’ from the employed popu-
lation. They are drawn disproportionately from smaller firms, but
for discrimination cases those in larger firms, the public sector
and charities are over-represented. There is a strong suggestion
that certain types of individuals are more likely to take advantage
of employment tribunals, with the corollary that other groups are
less willing, or less able, to benefit from the system. This is an im-
portant insight, which does not yet seem to have penetrated policy
thinking.
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7 REFORMING THE TRIBUNAL
SYSTEM

We have seen that the increase in tribunal applications is
costly for firms and the government, for applicants themselves
and for other workers who might wish to obtain employment on
terms other than those enforced by the tribunal system. We have
also seen in the previous chapter that there may be reasons to sup-
pose that the tribunal system is not a particularly effective means
of helping the most vulnerable members of the workforce. In this
section we turn to considering planned and possible reforms of
the employment tribunal system.

Tribunal ownership

One issue that has surfaced recently is a Whitehall turf war
about who should control tribunals. In August 2001, following a
review by Sir Andrew Leggatt of the work of all types of tribunals
in the UK, the Lord Chancellor proposed that his department
take over ‘ownership’ of the tribunal system as a whole. There
are currently 70 different types of tribunal in the UK, covering
such varied fields as tax, social security and immigration. At
the moment, they are controlled by the sponsoring department,
which in the case of employment tribunals is the DTI, and have
their own methods of recruitment, processes, procedures and
reporting mechanisms.
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Sir Andrew’s argument — echoed by Lord Irvine — is that
tribunals may be perceived as lacking independence, as they are
ultimately controlled by a minister who appoints the personnel
involved: ‘The tribunal neither appears to be independent, nor is
it independent in fact. Responsibility for tribunals and their ad-
ministration should not lie with those whose policies or decisions
it is the tribunals’ duty to consider.™

There is some attraction to the idea of having a standard set of
procedures, for instance in appointing tribunal members to bodies
that are ultimately part of a common legal framework. Sir Andrew
also makes encouraging noises in his report about the need to cut
back on the use of solicitors and barristers, and to restore the tribu-
nal system to something like the original informality envisaged at
the time of its creation. However, the proposal has not been widely
acclaimed. The TUC believes, despite Sir Andrew’s remarks, that
takeover by the Lord Chancellor’s office would increase, rather
than decrease, the formality and ‘legalism’ of the tribunal process.
Lawyers, on the other hand, insist that their services are increas-
ingly necessary. As one employment lawyer puts it, ‘employment
litigation is becoming a much more difficult area of the law and it
is too complicated for people to represent themselves’.”

Although the proposal may make sense as part of some
other agenda for tidying up government, it would be unlikely
to address significantly the problems to which critics of employ-
ment tribunals have drawn attention. Removing responsibility

1 Tribunals for Users: One System, One Service, report of the Review of Tribunals by
Sir Andrew Leggatt, March 2001, p. 2. This is the argument that surfaced in rela-
tion to employment tribunals in the case of Smith v. Secretary of State for Trade and
Industry.

2 Quoted in H. MacDonnell, ‘Tribunals in turmoil’, Daily Mail, 15 January 2001.
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for employment tribunals from the department responsible
for developing employment legislation does not seem to be
an obvious way of improving the way in which employment is
regulated.

Some of the issues discussed by Sir Andrew should have been
picked up by the Employment Tribunal System Taskforce set up in
November 2001. This has not yet, at the time of writing, reported.

Alternative dispute resolution

The costs and delays involved in tribunal hearings have led to
interest in alternative forms of dispute resolution.’ Proposals for
such schemes date back to the early 1980s and may take a variety
of forms, involving principles of mediation (an impartial third
party steering the complainant and the respondent towards an
agreement) or conciliation (similar, but with the third party taking
a more proactive role) or arbitration (where the third party hears
both sides of the argument and delivers a binding judgment). Such
processes can involve greater or lesser degrees of formality.

The third party involved can in principle be a range of agen-
cies. There are examples involving law firms, unions or impartial
individuals agreed by the complainant and the employer. ACAS
already plays, as we have seen, an important role in seeking con-
ciliation before tribunal hearings occur, and has a fair success rate.
However, in the Employment Rights (Dispute Resolution) Act of
1998, provision was made for ACAS to offer in addition a ‘fast track’
arbitration scheme for cases involving unfair dismissal only.

3 Y. Bennion and A. Rogers, Courts or Compromise?, Industrial Society, February
2001.
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This scheme took a great deal of time to design, because of
concerns about issues raised by the Human Rights Act and over
the principle that individuals and employers could not normally
appeal against an arbitration decision. It was not launched until
the spring of 2001 and came into operation in May of that year in
England and Wales (and Scotland later in the year). A great deal
of faith was placed in the idea that this form of dispute resolution
could reduce the pressure on the tribunal system.

Table 9 describes the main features of the new system, which
was broadly welcomed by unions and employers’ representatives.
As can be seen from the table, the scheme is not simply a cheaper
and quicker version of tribunal hearings, and there are some clear
departures from tribunal practice. The parties involved agree to
forgo the normal tribunal hearing and to rely on the judgment of
a member of the ACAS Arbitration Panel, normally comprised of
non-lawyers: 60 arbitrators were added to the panel in order to
take on the expected expansion in business.

Neither party has a choice of arbitrator in the new scheme.
Arbitration is confidential and the results are not made public;
it does not set precedents, as it does not make legal judgments;
and there is no appeal: both parties must sign a waiver that debars
them from going back to a tribunal.

This scheme may appear to offer a useful alternative to the
formal tribunal hearing, but it has drawbacks that weaken its
attractions. There is no reason to suppose its judgments will be
on average any fairer, or less fair, than those of employment tribu-
nals. However, consenting to arbitration is risky for both parties
—who both have to agree to the arrangement. Reliance on one per-
son rather than three to make a judgment that cannot be appealed
against is likely to deter some applicants and respondents, as is
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Table 9 Employment tribunals and ACAS arbitration: a comparison

Unfair dismissal/key Employment tribunal Arbitration
process areas

Decision (fair or unfair Statute and case law/ ‘test ACAS Code of Practice

dismissal) is based on of reasonableness’ and Handbook, general
principles of fairness and
good conduct

Those hearing the case Legally qualified ACAS arbitrator with
chairperson and lay knowledge/experience
members of employment relations,

sitting alone

Location of hearing ETS office By agreement at hotel/

ACAS office/workplace/
representatives’ premises

or other
Length of hearing Normally at least one day  Normally half a day
Presentation of evidence  Cross-examination of Informal presentation, no
witnesses on oath oaths or cross-examination

by parties but questioning
by arbitrator

Availability of witnesses Witness orders, orders for No powers in scheme to
and documents discovery/inspection or make orders, but failure of
production by witnesses of parties to cooperate can
documents count against them when
decision is made
Expenses to attend hearing/ Tribunal can reimburse No expenses paid by ACAS,
loss of earnings expenses and losses for but compensation for unfair
parties, witnesses and some dismissals may include a
representatives sum for cost of attending
hearing
Remedies/awards Statutory provisions/ ACAS scheme/interim relief
interim relief available not available
Publicity Public hearing and award  Private hearing/confidential
award
Appeal/challenge Can be made to EAT and  No appeal on point of
appellate courts law or fact (other than EC

law or Human Rights Act
issues), challenge only for
jurisdiction and serious
irregularity

Source: From The ACAS arbitration scheme for the resolution of unfair dismissal disputes:
a guide to the scheme, ACAS, 2001.
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the fact that arbitrators are not bound by legal precedents. One
employer, questioned in a survey* of attitudes to the new scheme,
for instance, observed that ‘three nutters were better than one
egotist’, though this may admittedly be a fine call.

There is also some residual doubt as to whether the lack of ap-
peal procedure can be maintained. Parties can appeal for judicial
review of an arbitrator’s decision in the Queen’s Bench Division,
and it is still theoretically possible for an aggrieved applicant to
pursue redress through the European Court, where an adverse rul-
ing could undermine the rationale for the scheme.

The fact that the procedure is confidential will certainly ap-
peal to businesses, but probably less so to employees, who may
wish for their ‘day in court’ to justify themselves. Some may also
wish to use the threat of publicity as leverage against employers or
simply as a form of revenge.> There may also be a public-interest
issue here; it can be argued that the public has a right to know the
outcome of publicly funded arbitration.

Another factor to be borne in mind is that, for high-profile
cases, the financially strongest party (which may be a union repre-
senting a group of workers rather than an employer) may wish to
prolong proceedings in the hope of forcing withdrawal or conces-
sions from the other party.

It is unlikely that the scheme will have a major impact. It
applies only to those who are pursuing just an unfair dismissal
case (the large number of applications that cover other tribunal
jurisdictions as well as unfair dismissal cannot be dealt with in
this way). It seems to be assumed that only those cases that ACAS

4 See].Earnshaw and S. Hardy, ‘Assessing an Arbitral Route for Unfair Dismissal’,
Industrial Law Journal, 30, 3 September 2001, p. 298.
5 Ibid., p.303.
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currently fails to conciliate or which are not settled by some other
means will volunteer for the arbitration route, thus reducing the
number coming forward to tribunals. On this basis ACAS specu-
lated that up to 1,000 cases a year might go to arbitration rather
than a tribunal hearing. The CBI was more optimistic, suggesting
the scheme might handle 5,000 cases a year. This now seems
highly unlikely, as in the first six months of operation just five
cases were dealt with.°

While business may pick up as the scheme becomes more
widely known, it does not necessarily follow that the number
of unfair dismissal cases going to tribunals will therefore fall.
Only a small fraction of cases actually reach a tribunal hearing
anyway. It is possible that many of those whose cases would
have been conciliated, abandoned or settled by other means
might in the future opt for arbitration, thus giving ACAS a size-
able workload (and a further addition to the costs borne by the
public) while the numbers going to tribunal hearings continue
unchanged.

DTI proposals and the Employment Bill

In the summer of 2001, the DTI published a consultation docu-
ment’ containing a series of linked proposals for changes in pro-
cedures and requirements, which the department’s economists
estimated might lead to an overall reduction of tribunal applica-
tions of between 16 and 19 per cent per year, offering a saving to

6  See ]. Eaglesham, ‘Employment arbitration scheme fails to take off, Financial
Times, 11 December 2001.

7 Department of Trade and Industry, Routes to Resolution: Improving Dispute Resolu-
tion in Britain, July 2001.
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employers of between £47 and £63 million in 2000/01 terms. A
consultation period of just under twelve weeks produced almost
two hundred responses, a summary of which was published by
the DTI in November.® Following this, most of the proposals
were incorporated into the new Employment Bill. A summary
of the DTI proposals, some comments, and the DTI response to
consultation is given in Table 10.

It was also agreed that an Employment Tribunal System
Taskforce (chaired by Janet Gaymer) should be set up to make
recommendations on rendering tribunals more efficient and
cost effective. This taskforce was due to report in the spring of
2002 but, as previously explained, its findings have not yet been
published.

Many of the detailed proposals are rather fiddly suggestions
which will have little impact on the overall number of applications
or their outcomes — for example, the new requirement for all appli-
cations to be made on the official form (at the moment tribunals
can use their discretion to accept the small number of other writ-
ten applications).

Some are more important. In future all employers, however
small, will have to provide written details of grievance and dis-
ciplinary procedures, which must meet a basic minimum stand-
ard.® The requirement for all employers to have such procedures
is the basis for requiring an employee to exhaust all internal
procedures before applying to tribunals. The DTI has estimated
that this new requirement could reduce annual applications by

8  Department of Trade and Industry, Routes to Resolution: Government Response, 8
November 2001.

9  Three-stage disciplinary and grievance procedures must involve written state-
ments, a formal meeting and reporting procedure and provision for appeal.
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Table 10 The DTI proposals

Proposal

Comment

RESOLVING DISPUTES AT WORK

Only allowing applications to tribunals once
workplace disciplinary or grievance procedures
have been completed

Increasing or reducing awards where employer
or employee had unreasonably failed to take a
set of minimum procedural actions

Awarding additional compensation to an
employee to reflect the absence of a written
statement of employment terms

Removing the current 20-employee threshold
for including details of disciplinary or grievance
procedures in the written statement

Allowing tribunals to disregard procedural
mistakes in unfair dismissal cases if no
difference to the outcome

PROMOTING CONCILIATION
Introducing a fixed period for conciliation

Broadening the scope of compromise
agreements to match ACAS-conciliated
settlements

Enabling other organisations to provide
conciliation alongside ACAS

MODERNISING TRIBUNALS

Introducing charging for applications and
when a case is listed for hearing

Including in awards of costs compensation for
the time a party spends dealing with claim;
changing presumption to award costs against
weak cases

Allowing tribunals to make orders for wasted
costs against representatives who charge

Making standard application form mandatory

Enabling Tribunal Presidents (Lord Chancellor
in England) to issue guidance on procedure

Introducing a fast track for certain jurisdictions

Registering applications publicly only when
claim has been listed for hearing

DTl expects big fall in applications as more
disputes resolved internally. Agreed and
included in Employment Bill.

Formalising and extending existing situation
for employer: new pressure on employee.
Agreed and included in Employment Bill.
Minimum procedures for grievances to be an
implied contractual term.

Only small impact expected. Agreed and
included in Employment Bill.

Small impact expected. Agreed and included in
Employment Bill.

Sensible minor amendment to procedures.
Agreed. Provided minimum standards for internal
resolution of disputes are met, Employment Bill to
allow minor procedural shortfalls to be ignored.

Intended to speed resolution. DT estimates
that this will marginally reduce number of
tribunal hearings. Agreed and included in
Employment Bill.

This proposal would remove residual right

to go to a tribunal after a compromise
agreement. Agreed. Legislation to be amended.
Problematic — standards and public funding
issues. Proposal abandoned.

Politically controversial and of limited effect
because of likely high level of exemptions.
Proposal abandoned before consultation process
completed.

Little impact as costs rarely awarded anyway.
Agreed and included in Employment Bill.

A feeling that lawyers inflate costs. This power
unlikely to be used much. Agreed and included
in Employment Bill.

Bureaucratic convenience. Arguably might
penalise applicants with poor writing skills.
Agreed and included in Employment Bill.

To facilitate common approaches by different
tribunals. Agreed and included in Employment
Bill.

Cut ACAS out of the loop for, e.g., breach of
conduct, redundancy claims. Agreed.

Not publishing details early may encourage
settlement. To be considered further.
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20,000 or so, although it will not be costless' and will have to
be phased in.

Its impact, however, may be significantly less than the gov-
ernment hopes. The requirement for employees to exhaust pro-
cedures before applications are accepted will not be absolute; it
can be waived ‘in case of serious bullying or intimidation’. It seems
likely, therefore, that we will witness an upsurge in alleged bully-
ing, something which, outside the physical brutality of closed in-
stitutions such as prisons, boarding schools and the armed forces,
can be a highly subjective phenomenon. Given the context of
many micro-firms, it also seems likely that their formal procedures
will be something of a farce. In an owner-managed firm appeals
against the decision of the boss will be heard by the boss. This is
unlikely to resolve problems. As we saw in the previous chapter,
there are in any case doubts that the existence of formal proce-
dures does much in itself to deter tribunal applications. The Better
Regulation Task Force has recommended that ACAS should pilot
a free or subsidised mediation service" for businesses with less
than 50 employees, and this is a possible way in which employers
might be able to encourage employees in smaller firms to reflect
before applying to tribunals.

One suggestion that might have some impact is the proposal to
limit publicity of claims until they are listed for hearing. The view
here is that publicity before the conciliation phase might increase
intransigence and discourage attempts to reach a compromise.

10 The DTI estimates that setting up procedures where firms do not already possess
them will cost between £46 and £86 million. However, there is an estimated sav-
ing in tribunal application costs of £65-90 million.

11 Better Regulation Task Force, Employment Regulation: striking a balance, May
2002, p. 28.
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Employers might also see this as reducing the pressure on them to
pay people off for damaging, albeit unfounded, claims.

The proposals that attracted most attention when published
were those which would have introduced charges for applications
and hearings and increased penalties for frivolous or vexatious ap-
plications. Trade unionists reacted strongly against these propos-
als and the government soon indicated that it would not pursue
them. It appears that charges for applications would produce so
many exemptions on the basis of low incomes that the administra-
tive costs would not justify the small reduction in applications that
the proposal might produce. Tribunals already possess the power
to penalise vexatious applicants, but they have been reluctant to
do so, and it is unlikely that any new penalties would have had a
significant impact on the level of applications. Although there is
some increased power to award costs introduced in the Employ-
ment Bill, the DTI economists’ estimates suggest that any impact
on applications will be negligible.

In general, the DTI proposals that have made it to the Em-
ployment Bill seem modest in their aspirations and likely con-
sequences. They do not really address the reasons why tribunal
applications have grown and do not challenge the assumptions
of the system as it has grown up over recent decades. Further-
more, other elements of the bill, such as those which implement
the EU Directive on fixed-term work and introduce an ‘equal pay
questionnaire’ for tribunal cases, may even lead to an increase in
tribunal business over time.

Do we need tribunals in their current form?

One issue that has rarely been debated is the composition of em-
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ployment tribunals. Ever since their inception during the Wilson
administration, when tripartite bodies such as the National Eco-
nomic Development Council were all the rage, it has been taken
for granted that these bodies should be drawn from the ‘two sides
of industry’, with a legal chair representing the state. For many
years nominations to the list of lay members were in the hands of
the unions (through the TUC) and employers’ organisations such
as the CBI. Unsurprisingly, nomination by such bodies led to con-
siderable under-representation of women, ethnic minorities, and
employers and employees drawn from small businesses.

Challenges to the composition of the lay panels, most recently
under the Human Rights Act, have led to a reform in procedures
which allows individuals to nominate themselves in response to
public advertisement, with appointment decisions being much
more dependent on objective qualifications. This has led to some
changes to the social make-up of panels. The most recent intake
of 324 lay members, chosen from almost 9,000 applicants, had 54
per cent female membership, 17 per cent from ethnic minorities,
and 18 per cent with experience of working with some form of dis-
ability."

However, the range of business experience is still biased
towards larger companies and the public sector. Few owners or
managers of small businesses, let alone employees within such
businesses, can afford the time (members have to be available
for at least fifteen days a year) to be panel members. Moreover,
those business representatives on the employer panels tend to be
drawn from a personnel management background rather than
from other areas of the business such as finance, marketing or

12 Data provided by the ETS.
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information technology. Information on the background of repre-
sentatives is very limited, but examples of CVs in ETS recruitment
packs and other sources suggest that employer representatives are
often retired or semi-retired (panel members can go on working
until the age of 72) human resource consultants and personnel
managers, often with a public sector background.

People from this background are unlikely to be at the cutting
edge of today’s competitive business world. With a feeling for
consensus, and imbued with the conventional wisdom of human
resource management gurus, they are likely to be as sympathetic
to tribunal applications as are the employee representatives.
Those involved with tribunals often proudly point out that the
employee and employer representatives rarely split along sec-
tional lines, but seem to reach similar conclusions on cases before
them. This is held to be a good thing. However, it can be argued
that a representative panel of employers ought to see things slightly
differently, and recognise that the human resource management
framework of ordered, structured workplaces with procedures
for every eventuality and good relations with recognised unions
is not easily applicable to small entrepreneurial businesses with a
younger workforce and different assumptions about the world of
employment. Practices and expectations that are feasible in long-
established and highly structured workplaces may not be easily
transferable to the more fluid environment of start-up businesses.

As we move farther and farther away from the industrial rela-
tions environment and assumptions of the 1960s, it is surprising
that we still maintain the balanced ‘two sides of industry’ tribunals
of the past. To some extent these arrangements have been shored
up by the emphasis on the corporatist rhetoric of ‘social partners’
which permeates much of the thinking of the European Commis-
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sion. But awareness of this should not preclude some lateral think-
ing on the problems of tribunals.

Could we not think of more issues where chairpersons could
sit alone without lay members? Could we think of a new breed of
trained professional assessors, rather than lawyers backed up by
what might unkindly be called amateurs? This would not reduce
the number of tribunal applications, but it might make for a faster
service and possibly one that could generate a more consistent set
of expectations amongst employers.

Other ways of regulating

Thinking farther out of the box, are there not areas of labour
market regulation which might be taken away from the realm
of individual applications and instead be the prerogative of an
inspectorate rather than the tribunal system? We do not rely on
individual workers to take up claims of breaches of health and
safety regulations, so why should (say) equal pay issues not be
dealt with by inspectors? Arguably, because many equal pay issues
are nowadays concerned with forms of alleged indirect discrimi-
nation against groups of workers rather than individuals, such an
approach to enforcement is more appropriate.

An inspectorate might be more expensive, and few employ-
ers would initially welcome it, but it might have the advantage
of bringing greater certainty into the legal environment. It would
also remove the element of malicious or vexatious tribunal appli-
cation which employers fear. If employees really do need protec-
tion, an inspectorate might be more effective in ensuring that the
weaker and less articulate members of the workforce get it; at the
moment, the tribunal system favours the better educated, at least
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over some types of claim. As Nick Burkitt's has pointed out, most
aspects of minimum wage enforcement are dealt with by Inland
Revenue inspectors rather than employment tribunals; is this ap-
proach capable of wider application in labour market regulation?

Another variant on this is to suggest that, if the function of
labour market regulation is primarily to enhance perceived ‘fair-
ness’, could not greater use be made of the tax and benefit system
— monetary adjustments funded by the taxpayer rather than em-
ployer mandates, the burden of which is not transparent?

For example, in redressing disadvantages faced by people with
disabilities, it is likely to be more efficient to provide grants or spe-
cific offsetting payments to individuals rather than to require em-
ployers to restructure their business practices and, if they do not
do so, force individuals to go through the tribunal system to seek
redress. To take another area, if redundancy payments other than
those privately agreed are necessary, why should they not be paid
by the state rather than the employer? They were at one time.

The Better Regulation Task Force points out that:

There are always different ways of dealing with a policy
objective. For example, to encourage mothers to return

to the labour market, the Swedish Government has made
childcare very affordable ... aslow as £65 a month ... The
Swedish Government has taken the conscious decision to
provide heavily subsidised childcare as its main instrument
to make the labour market more attractive to mothers,
rather than using regulations which impose more of a
burden on employers.'

13 N.Burkitt, ‘Workers’ wrongs’, Guardian, 17 August 2001.
14  Better Regulation Task Force, op. cit., p. 14.
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The introduction of inspectorates or tax-funded benefits pro-
duces its own problems, and the unpopular cost of higher taxation
falls on employers and workers. But such approaches have the
merit of explicitness. They produce greater certainty for employ-
ers —and we have seen that the uncertainty surrounding the legal
environment is the cause of speculative applications by employees
and inadvertent breaches of the law by employers.

If such changes alert the public to the real costs of labour
market interventions, so much the better for policy. One reason
why there has been such an enormous growth in labour market
intervention is that the public is largely oblivious to the costs of
a system where tribunals spend other people’s money and labour
market regulation imposes what are in effect ‘stealth taxes’ which
reduce employment.

The commissions

We have seen that applications concerning discrimination have
been rising faster than many other types of application. Such
applications do not, however, have a very high success rate. We
noted earlier the role that publicly funded commissions represent-
ing particular sections of the workforce — the Equal Opportunities
Commission (EOC), the Commission for Racial Equality and the
Disability Rights Commission — play in encouraging and support-
ing tribunal claims.

The danger of the commissions is that they come to be domin-
ated by a particular ideology or approach which is not necessarily
typical of the group whose interests they are intended to promote
— let alone the wider population — and which may often be based
on dubious economic analysis. Their support for tribunal cases
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may be playing a significant part in the surge of applications under
discrimination jurisdictions.

In addition to pursuing and even soliciting tribunal claims,
they may become political advocates for particular policies that
continually tend to increase government intervention. For exam-
ple, the EOC’s claim that a persistent gap in pay between men and
women is almost solely the result of discrimination by intransigent
employers ignores much of the evidence about how variations in
pay occur in market economies. It leads them to advocate ever
greater interference in wage-setting, recruitment and promotion,
and currently leads them, for example, to advocate compulsory
‘equal pay audits’ within companies.

As indicated earlier, European Union directives banning dis-
crimination on grounds of religion or sexual orientation come into
force in 2003, while age discrimination becomes illegal in 2006.
The European law that requires these new rights directs the gov-
ernment to nominate a body to oversee them. None of the existing
commissions seems particularly suited to dealing with these new
jurisdictions, but the prospect of creating three new commissions
is not one that the government favours.

A proposal mooted some time ago by the Lord Chancellor,
and supported by the Federation of Small Businesses, is the
merger of the existing commissions to form an over-arching
Human Rights Commission which would also embrace the new
jurisdictions. This has something in its favour. At the moment,
the objectives of the commissions may be in conflict to a signifi-
cant degree. For example, the EOC’s objective of narrowing or
eliminating the pay gap between men and women would, taken
literally and with no offsetting changes elsewhere, have the ef-
fect of increasing inequality between households from different
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ethnic groups.” This is clearly something which would disturb
the Commission for Racial Equality, and provoke demands for
yet more government intervention.

A Human Rights Commission would have to confront the
contradictions in the agendas of particular pressure groups, and
this might lead to more sensible policy proposals. Against this,
however, is the danger that such a commission would accumulate
still wider powers to interfere with labour markets and to present
itself, bolstered by its EU credentials, as a challenger to Parliament
and the judiciary.

At the moment, the government seems to favour the creation
of some sort of single equality body ‘in the longer term’, and is
expected to produce outline proposals in the autumn of 2002.
With some reservations, the CBI appears to have signed up to this
principle.'®

The design of this new body is crucial if it is not to turn into an
overbearing influence. In particular the government should look
seriously at minimising its powers to act as an advocate for further
regulation, and not allow it to use public money to promote par-
ticular interpretations of labour market outcomes. Its role in rela-
tion to tribunal applications should also be more narrowly defined
than is currently the case.

15 White women, who dominate the female workforce, already earn more than men
from a number of ethnic minority groups. See J. R. Shackleton and P. Urwin,
‘Men and the Labour Market’, in E. Pizzey, J. R. Shackleton and P. Urwin, Men or
Women — Who Are the Victims?, Civitas, London, 2000.

16 J. Eaglesham, ‘Single equality body set to be created’, Financial Times, 13 May
2002.
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A return to voluntarism?

It is difficult to see how any reform measures could significantly
reduce the number of tribunal applications without reversing the
underlying trend for governments increasingly to interfere with
labour markets. Thus a radical agenda would have to embrace
substantial deregulation and a much larger role for freedom of
contract. Employers and employees would, by and large, be left
free to form contracts with each other without the present mass
of government-imposed rules. The result would not necessarily
be a system in which every individual bargained separately with
potential employers with automatic resort to the law when things
went wrong. Employees might still choose to bargain in groups,
through unions or other organisations, under such a regime, and
both employers and employees might well decide to protect them-
selves against unexpected events through insurance.

At the moment, there does not seem to be much popular sup-
port for such an initiative, which might be even harder to imple-
ment than were the trade union reforms of the 1980s. At least in
that case the unions had made themselves unpopular with large
sections of the population, whereas opposition to the extension of
individual rights at work remains associated only with a section of
employers.

One problem is that opposition to government regulation
is understandably often confused with opposition to improving
employment conditions. There is a business case for being a ‘good’
employer, and it is frequently made by worthy organisations such
as the Chartered Institute of Personnel and Development, the
Work Foundation (formerly the Industrial Society) and the Royal
Society for the Arts.

Put simply, the argument is that employers should care about
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their workers as individuals, treat them fairly, pay them well, be
flexible about their working hours, and invest in their training.
In return they will gain employee loyalty, enjoy reduced labour
turnover and absenteeism, and benefit from higher productivity."”
Many of our leading companies have built their competitive ad-
vantage on this insight. However, it does not follow from this that
there is an unequivocal gain to the economy if all employers are
forced to meet the standards of the best through the imposition of
regulations and mandates.

For one thing, not all employees are seeking the same pack-
age of benefits, and a mandatory set of conditions reduces choice:
some workers prefer more pay and fewer holidays. Second, firms
that are forced to come up to the employment standards of the
leaders will fail to get first-mover advantage. Workers will not see
their employers as responsible for their improved conditions and
will not display any greater loyalty, or higher productivity, than
before. Firms will be faced with increased costs without any cor-
responding benefits.

A further observation is that ‘good” employers will often, as
part of a strategy of raising rivals’ costs, advocate employment
mandates in the hope of reducing their rivals’ competitiveness
— the firm’s counterpart of the EOC’s argument against ‘social
dumping’. For what exactly is a ‘good” employer? The question is
posed in some analysis by Edward Lazear. He remarks that ‘taxes
or restrictions that affect labour-intensive firms more than they do

17 See S. Holtermann, ‘The Costs and Benefits to British Employers of Measures to
Promote Equality of Opportunity’, in . Humphries and J. Rubery (eds), The Eco-
nomics of Equal Opportunity, Equal Opportunities Commission, 1995; S. Bevan, S.
Dench, P. Tomkin and J. Cummings, Family-Friendly Employment: The Business
Case, Institute for Employment Studies, Research Report 136, 1999.

109

IEA Employment Tribunals.indb 109 10/2/09 19:12:20



EMPLOYMENT TRIBUNALS

capital-intensive firms will be favoured by relatively capital-inten-
sive firms. As long as one firm’s costs go up by less than the cost of
its rivals, it benefits in a competitive environment’.”®

Lazear discusses the US Coal Mine Health and Safety Act,
which became law in the 1970s. It required the installation of
safety equipment that was much more costly for eastern mines,
which were primarily small-scale and underground, than for
western mines, which were primarily large-scale strip mines.
Unsurprisingly the legislation was opposed by mining companies
in the eastern states — but it was supported by companies in the
western states that stood to gain a cost advantage over their rivals.
Did that make western mine-owners ‘good’ employers, or merely
opportunistic ones?

Much regulation reduces the ways in which firms can compete.
It reduces incentives to innovation, entrenches the market domi-
nance of existing firms, and ultimately tends to slow economic
growth. This is a hard idea to get over to the general public, which
concentrates on the visible benefits to a sector of the workforce,
such as parents or disabled people or older workers advantaged by
a new proposal, while not being fully aware of the less overt costs.
These costs, as indicated earlier, often fall on people who are una-
ware of the causes of their difficulties in finding jobs, or keeping
them in economic downturns.

Excessive regulation of labour market conditions means that
artificially imposed employment standards cannot be indefinitely
maintained. The former German Democratic Republic (GDR)
provides a salutary lesson. In the GDR, workers enjoyed excellent
training, holiday camps, free medical care, workplace nurseries and

18  E.P. Lazear, Personnel Economics, MIT Press, Cambridge, Mass., 1996, p. 116.
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universal pensions — all paid for by the employer. Many UK trade
unionists used to hold the East German system up as something to
be emulated here. However, the downside was that the system also
involved limited job mobility and rigid pay structures. Innovation
was stifled, personal freedom was restricted and productivity was
abysmal: many enterprises contributed negative value-added to
the economy. The system ultimately collapsed when opened up to
the rest of the world after the fall of the Berlin Wall."” More than a
decade later, workers in eastern Germany continue to suffer high
levels of unemployment and insecurity.

Historically, widespread and enduring increases in employees’
pay and improvements in other conditions of service have not
come through government intervention. They have been the result
of economic growth, with increased investment in capital equip-
ment, research and development, education and skills on the part
of firms and individuals.

Such year-on-year improvements in living standards, evident
to any analyst of labour markets with a historical bent, contrast
with the increasing use of tribunals, which seems to suggest that
employment conditions are getting worse, or are increasingly in-
tolerable. Improvements in working conditions and the continued
generation of new job opportunities are more likely to continue if
we place more emphasis on allowing employers to reach voluntary
agreements with their employees and less on telling them exactly
how to do so.

Turning back the tide of recent regulatory developments
will be very difficult. Because of the important influence of EU

19 J. R. Shackleton and T. Lange, ‘The Labour Market in Eastern Germany’, in J.
R. Shackleton and T. Lange (eds), The Political Economy of German Unification,
Berghahn Books, Oxford, 1998.

111

IEA Employment Tribunals.indb 111 10/2/09 19:12:20



EMPLOYMENT TRIBUNALS

initiatives, it is no longer sufficient to offer policy advice to UK leg-
islators; rather one must address a common agenda throughout
the EU. While increasing numbers of economists across Europe
are becoming aware of the extent to which regulation is contrib-
uting to poor labour market performance, this awareness has yet
to penetrate politicians’ thinking to the extent necessary for any
comprehensive reform.
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8 CONCLUSIONS

In this Hobart Paper we have traced the growth of applications
to employment tribunals and in the range of subjects now covered
by these institutions, which did not exist until the mid-1960s. The
decline of trade unionism since the 1970s has seen a movement
away from ‘collective’ to ‘individual’ rights, enforced through the
tribunal system. This trend has been accentuated by changes in
the composition of the workforce. There are more women and
ethnic minorities employed today than ever before, and labour
market regulation has increasingly reflected what policy-makers
perceive to be the interests of these groups.

The tribunal system has grown piecemeal to a size where it
now imposes significant costs on the economy as a whole — in
terms of uncertainty, tension and stress at work, erosion of trust,
addition to business costs and, most importantly, discouragement
of job creation.

The labour market regulation that tribunals enforce is a form
of ‘stealth taxation” on employment which impacts on the econ-
omy as a whole. Despite widespread belief to the contrary, it is not
just employers who bear the cost; workers pay in terms of lower
wages and reduced job opportunities.

This burden falls unequally on different groups of employees
and potential employees. Moreover, analysis of applications sug-
gests that some types of individual are better placed than others to
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access the tribunal system, and that this way of enforcing labour
market rules would not be particularly well targeted even if these
rules were considered desirable. It also suggests, surprisingly, that
large firms, the public sector and voluntary bodies are dispropor-
tionately likely to face discrimination claims, despite these types of
organisations devoting considerable resources to promoting equal
opportunities.

The government is currently promoting some procedural
changes in an effort to reduce the incidence of tribunal applica-
tions, and has set up a taskforce to seek other improvements. The
planned changes, however, seem unlikely to alter the picture dra-
matically. A more radical procedural change would be to accept
that the notion of a tribunal with representatives from ‘both sides
of industry’ is a 1960s leftover which is as out of date as kaftans and
love beads and which should be replaced by a more streamlined
system. Another partial answer to the explosion of tribunal claims
may be to alter the form of regulation, with different means of
enforcement.

There is also a case for reducing the powers and influence of
the commissions that promote potentially contradictory anti-
discrimination policies in pursuing the interests of their client
groups. The government’s current inclination to merge these
bodies offers an opportunity for further reform, perhaps confin-
ing them to a more narrow informational role than their current
position as advocates.

But none of these measures is likely to have much impact on
the numbers applying to tribunals so long as the seemingly inex-
haustible drive for further labour market regulation from the EU
continues to keep employers” and employees’ expectations in flux.
The way in which EU measures are incorporated in the UK is not
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helped by loosely drafted legislation, ad hoc changes in interpre-
tation and the current government’s unwillingness to antagonise
interest groups. New jurisdictions such as age discrimination
promise further instability and uncertainty in the future. There is,
therefore, potential for the number of tribunal cases to increase
still further. As we have seen, they are comparatively limited com-
pared with countries such as Germany.

The only way fundamentally to stem the growth of tribunal
applications is therefore to call a halt to further regulation, and
instead to begin to move towards greater freedom of contract in
labour markets. At the moment there is not much enthusiasm for
this in the UK, perhaps because the current relatively low level of
unemployment (partly the result of a broadly sound macroeco-
nomic regime in recent years) mutes criticism of regulation initia-
tives. There is even less enthusiasm in the other EU countries for
reform, at least within mainstream political parties whose politi-
cians are afraid to confront their electorates with a clear analysis
of the choices open to them.

Things can change, however. If the European economies fall
into a recession, this may remind people forcefully that employers
who create jobs are more likely to be public benefactors in the long
run than those who seek to restrict ever more narrowly the condi-
tions under which employment contracts can be formed.
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